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ST. LOUIS, FEBRUARY 15, 1892. 








Our old friend, the American Law Register, 
which some months ago succumbed to the 
fates, has been resuscitated and now makes 
its appearance very much in the same garb 
as formerly, but with a slight change of, or 
rather addition to its name. It is now called 
The American Law Register and Review. Its 
publishers seem to have forgotten or over- 
looked the fact that there is already in exist- 
ence an American Law Review. Bat we 
suppose the latter publication will not object 
to the appropriation of its name. 





While upon the subject of law magazines, 
we desire to express our appreciation of the 
compliment paid us in a recent editorial of 
the American Law Review, commenting upon 
the various legal publications, wherein it is 
said that ‘‘our old friend, the CentrraL Law 
JOURNAL, continues unflagging in its interest 
and usefulness. The editorial notes of the 
JoURNAL are always bright.’’ Though we 
are inclined to ascribe the flattering words of 
the Review more to personal friendship and 
good feeling than anything else, we greatly 
value praise from so eminent a source. At 
the risk of the charge that we feel obliged to 
pay in kind for the compliment bestowed 
upon us, we will say that the American Law 
Review always comes laden with most inter- 
esting and valuable matter. 





The Review is pleased to say further, con- 
trasting this JourNaL with the Albany Law 
Journal: ‘‘Indeed, the two publications are 
in some respects very much alike, so much 
so that the Albany has more than once prided 
itself that it has received a compliment by 
imitation. They differ in some respects, 
however. The CENTRAL publishes in every 
number a leading article on some technical 
subject which is paid for; the Albany, on 
the other hand, does not publish such arti- 
cles regularly, and we understand does not 
solicit them or pay for them. The CenTRaL 
generally publishes in each number one case 
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in full with a more or less useful note ap- 
pended to it. Some of these notes are very 
valuable. The Albany generally publishes 
two or three cases in full in each number, but 
without notes appended. The CrenrraL un 
dertakes to publish a weekly digest of all 
the decisions of the American courts of last 
resort, including the decisions of the inter- 
mediate federal courts. Instead of this, the 
Albany contents itself with publishing ex- 
tracts of important cases.’’ 

The Review might have mentioned other 
points of distinction. For instance, the 
Albany devotes considerable of its editorial 
space to humor and what its editor, who is 
known as a poet and a humorist, pronounces 
‘thigh literary art,’’ while this Journat con- 
fesses that it has neither aspiration nor abil- 
ity in the direction of that kind of literary 
art. Probably another but perhaps trifling 
distinction between the two publications is in 
the matter of patronage and circulation, our 
Eastern ‘‘art journal’’ being in that regard 
very far in our rear, which goes to prove 
that ‘‘high literary art,’’ as exemplified by 
our contemporary, though beautiful in the 
abstract, is not wildly demanded by the pro- 
fession, and is not profitable in a business 
point of view, though we have reason to be- 
lieve that the latter consideration would not 
weigh much with the Albany, which seems to 
be published principally for the purpose of 
‘showing off’’, its funny editor. 





We will, however, do that gentleman the 
justice to say that he delivered a very neat 
address at the recent meeting of the Illinois 
State Bar Association, the subject being 
‘‘Legal Journalism.’’ Strange to say, it 
was a dignified effort, and not in his usual 
vein. He resorted to but little poetry, per- 
petrated only an admissible number of jokes, 
and not a single pun. The chances are he con- 
ceived the idea that the Western practitioner 
wouldn’t appreciate his style of ‘‘literary 
art,’’ and so corked himself for the occasion. 





NOTES OF RECENT DECISIONS. 





GARNISHMENT OF JUDGMENT—CONFLICT OF 
Laws—JvrispicTion.—In Renier v. Hurlbut, 
decided by the Supreme Court of Wisconsin, 
plaintiff was a resident of Wisconsin, and 
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there obtained judgment against an insurance 
company existing under the laws of Massa- 
chusetts, where its principal office was. Her 
creditor in Minnesota sued her in Illinois, 
and, by a process served on the company’s 
agent there, garnished the judgment debt. 
She did not appear in the action, and no 
service was had on her except by publication 
and mailing copies thereof to her. The ac- 
tion was not based on any cause of action 
originating in Illinois, nor brought to enforce 
any contract entered into with reference to 
any subject-matter in that State. It was held 
that the Illinois court acquired no jurisdiction 
to render a personal judgment against her, 
but only as against property or credits with- 
jn the jurisdiction of that court. The judg- 
ment debt due plaintiff not being property, 
if it had any situs outside of Wisconsin for 
the purpose of garnishment it was at the 
company’s home office, but under Rev. St. § 
1974, which requires insurance companies to 
pay final judgments against them in Wiscon- 
sin within 60 days from the rendition thereof, 
or cease issuing policies until the judgment is 
paid, and provides a forfeiture for violation, 
the situs of the judgment debt for the pur- 
pose of garnishment at the time was in Wis- 
consin only. Cassoday, J. says: 

Proceedings by garnishment are in their nature very 
much like the old trustee process. In such a case in 
Massachusetts, at an early day, the court refused to 
take jurisdiction, for the reason that all the parties 
were non-residents. Tingley v. Bateman, 10 Mass. 
346. It was there said, in behalf of the court, that 
“the summoning of a trustee is like a process in rem. 
A chose in action is thereby arrested, and made to 
answer the debt of the principal. The person entitled 
by the contract or duty of the supposed trustee is thus 
summoned by the arrest of this species of effects. 
These are, however, to be considered, for this pur- 
pose, as local, and as remaining at the residence of the 
debtor or person intrusted for the principal; and his 
rights, in this respect, are not to be considered as fol- 
lowing the person of the debtor to any place where he 
may be transiently found, to be there taken at will of 
a third person, within a jurisdiction where neither the 
eriginal creditor or debtor resides.’? Tothe same ef- 
fect are Sawyer v. Thompson, 24 N. H. 510; Bowen v. 
Pope, 125 Ill. 28, 17 N. E. Rep. 64. It has also been 
repeatedly held in Massachusetts that a trustee re- 
siding in another State, though temporarily therein 
when service is made upon him, is not liable to the 
trustee process, and especially is this so where the 
principal defendant is also a non-resident. Ray v. 
Underwood, 3 Pick. 302; Hart v. Anthony, 15 Pick. 
445; Nye v. Liscombe, 21 Pick. 263. To the same effect 
are Lawrence v. Smith, 45 N. H. 533; Green v. Bank, 
25 Conn. 452; Lovejoy v. Albee, 33 Me. 414. The only 
exception to this rule seems to be where tangible 
property belonging to the principal defendant has 
been actually seized within the State, or the contract 





or promise is to be performed within the State. Id.; 
Sawyer v. Thompson, supra; Young v. Ross, 31 N. H. 
201; Lawrence v. Smith, supra; Guillander v. Howell, 
35 N. Y. 657; Lovejoy v. Albee, supra. Some of the 
authorities cited and the views thus express were 
considered and sustained by Mr. Justice Orton in 
Commercial Nat. Bank v. Chicago, M. & St. P. Ry. Co., 
45 Wis. 172. 

The courts of Massachusetts have gone to the ex- 
tent of holding that a resident of that State, having 
contracted to deliver goods at a place in another State, 
could not be charged in foreign attachment as the 
trustee of the person to whom the goods were thus 
contracted. Clark v. Brewer, 6 Gray, 320. In Dan- 
forth v. Penny, 3 Metc. (Mass.) 564, it was held that a 
foreign corporation, having no specific articles. of 
property in its possession within that State belonging 
to the principal defendant to whom it was indebted, 
could not be charged by trustee process, notwith- 
standing many of its members and officers resided 
there, and its books and records were kept there. To 
the same effect is Gold v. Railroad Co.,1 Gray, 424, 
where it was held that a foreign railroad corporation 
could not be charged by the trustee process, although 
in possession of a railroad in Massachusetts under 
leases from the proprietors thereof; and also Towle v. 
Wilder, 57 Vt. 622; Railroad Co. v. Dooley, 78 Ala. 
524; Railroad Co. v. Chumby (Ala.), 9 South. Rep. 286; 
Railroad Co. v. Thornton, 60 Ga. 300; Bates v. Railroad 
Co., 60 Wis. 296, 19 N. W. Rep. 72; Sutherland vy. 
Bank, 78 Ky. 250. In Smith v. Life Insurance Co., 14 
Allen, 336, it was held that the courts of Massachu- 
setts would not entertain jurisdiction of a bill in 
equity, brought by a citizen of Alabama against such 
foreign insurance corporation, to restore him tv his 
rights under a life policy notwithstanding such foreign 
corporation transacted business therein, and hada 
resident agent therein, upon whom all lawful process 
against the company might be served. The theory 
upon which foreign attachments and foreign garnish- 
ments are sustained is that the principal defendant is 
beyond the reach of such process, but that his prop- 
erty is within the reach of such process, and may, 
therefore, be seized thereon. Railroad Co. v. Pen- 
nock, 51 Pa. St. 244. As indicated, the proceedings in 
the Chicago court were not based upon any cause of ac- 
tion originating in the State of Illinois, nor to enforce 
any contract or engagement entered intu with reference 
to any subject-matter within that State, but merely for 
the purpose of reaching property belonging to Mrs. 
Renier, having no tangible existence in that State. 
The authorities cited, as well as others which might 
be cited, pretty clearly show that the Chicago court 
obtained no jurisdiction over that property. Banking 
Co. v. Carr, 76 Ala. 388; Brauser v. Insurance Co., 21 
Wis. 506. Nor was it the purpose of such proceedings 
to reach property belonging to the Boston company. 
Its indebtedness to Mrs. Renier was in no sense its 
property, but rather an indication of the absence of 
its property. In speaking of the széus of choses in ac- 
tion for the purposes of taxation, Mr. Justice Field 
observed that “‘to call debts property of the debtors is 
simply to misuse terms. All the property there can be 
in the nature of things in debts of corporation belongs 
to the creditors, to whom they are payable, and fol- 
lows their domicile, wherever that may be. Their 
debts can have no locality separate from the parties to 
whom they are due.’? State Tax on Foreign-Held 
Bonds, 15 Wall, 320. This principle has received re- 
cent sanction in this court. State v. Gaylord, 73 Wis. 
825, 41 N. W. Rep. 521. 

It is obvious from what has been said that, ifthei n 
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debtedness of the Boston company to Mrs. Renier had 
any situs outside of Wisconsin for the purposes of 
garnishment, it was at the home office of that company 
in Massachusetts; certainly not with the respective 
agents of that company, wherever located in the sev- 
eral States. But, as observed, that indebtedness was 
in the form of a judgment recovered by Mrs. Renier 
in a court of her domicile in Wisconsin. The statute* 
of this State required the Boston company to pay that 
judgment to Mrs. Renier within the time therein spe- 
cified. Section 1974, Rev. St. Such payment, or its 
equivalent, was absolutely essential to the continuance 
of business in the State. Jd. Such being the rules 
of law, and the facts being as stated, we must hold 
that the situs of the indebtedness in question for the 
purposes of garnishment at that time of the com- 
mencement of the proceedings in the Chicago court 
was only in Wisconsin, where Mrs. Renier resided. 
This view is sustained by numerous cases cited by 
counsel for the plaintiff, among which are Wallace v. 
McConnell, 13 Pet. 136; Railroad Co. v. Gomila, 1382 U. 
S. 485, 10 Sup. Ct. Rep. 155; Bank v. Rollin, 99 Mass. 
318; Trowbridge v. Means, 5 Ark. 135; Shinn v. Zim- 
mermap, 23 N. J. Law, 150; Bank v. Snow,9 R. I. 11; 
Wood v. Lake, 13 Wis. 84. 


ADVERSE Possession OF City STREET. — 
The Supreme Court of Nebraska, in Meyer 
v. Graham, hold that when a person has been 
in the actual, visible, exclusive and uninter- 
rupted possession of a portion of a street in 
a city under a claim of right for ten years, 
the title thereto vests absolutely in such oc- 
cupant. Norval, J., says: 


Appellants contend that no one can acquire title to 
a street by adverse occupation, —in other words, 
that the doctrine of adverse possession does not ap- 
ply to municipal corporations. In our investigation 
of the subject we find the authorities conflicting. The 
decisions of the highest courts of some of the States, 
notably California, Pennsylvania, New York, New 
Jersey, Rhode Island, and Louisiana, sustain the doc- 
trine for which the appellants contend, while the 
courts of most of the other States have held that the 
doctrine of adverse possession applies to municipal cor- 
porations the same as individuals. The weight of the 
adjudications are certainly that way. City of Cincin- 
nati v. Presbyterian Church, 8 Ohio, 298; Same v. 
Evans, 5 Ohio St. 594; Armstrong v. Dalton, 4 Dev. 
568; Rowans’ Ex’rs v. Town of Portland, 8 B. Mon. 
232; Dudley v. Trustees, 12 B. Mon. 610; City of Gal- 
veston v. Menard, 23 Tex. 349; County of St. Charles 
v. Powell, 22 Mo. 525; City of Peoria v. Johnston, 56 
Ill. 45; City of Richmond v. Poe, 24 Grat. 149; 
City of Pella vy. Schoite, 24 Iowa, 283; Ft. Smith v. 
McKibbin, 41 Ark. 45; Cornwall v. Railroad Co., 87 
Ky. 78, 7S. W. Rep. 553; Clements v. Anderson, 46 
Miss. 581; City of Wneeling v. Campbell, 12 W. Va. 
36; Webber v. Chapman, 42 N. H. 326; Schock v. 
Falls City (Neb.), 48 N. W. Rep. 468. Dudley v. Trus- 
tees, supra, was an action torestrain the marshal 
from removing plaintiff’s inclosure off of the street as 
an obstruction. The plaintiff claimed the right to part 
of the street by adverse occupancy. The court in the 
opinion, say: “If the private citizen at any time en- 
croach with his buildings and inclosures upon the 
public streets, the municipal authorities should, in 
the exercise of proper vigilance and of their undoubted 

. 





authority, interfere, by the legal means provided in 
their charter, to prevent such encroachment in due 
time, and thus preserve for the public use the 
squares, streets, and alleys of the town in their origin- 
al dimensions; but if a private individual or citizen 
has been permitted to remain in the continual, ad- 
yerse, actual possession of public ground, or of a pub- 
lic street, or of a part of a street, as embraced within 
his inclosure, or covered by his dwelling or other 
buildings, for a period of twenty years or more, with- 
out interruption, such citizen will be vested thereby 
with the complete title to the ground so actually oc- 
cupied by him; and the title thus perfected by time 
will be just as available against a municipal corpora- 
tion as it would be against an individual, whose elder 
title and right of entry may be barred by a continued 
adverse possession for twenty years of his land.” In 
City of Wheeling v. Campbell, supra, that court after 
a complete and critical review of the conflicting 
authorities, in the opinion say: ‘*We see no reason 
why a municipal corporation should not be held 
to the same degree of diligence in guarding their 
streets and squares from encroachments as natural 
persons are in protecting their property from the.ad- 
verse possession of others. We do see great reason 
why no time should bar the sovereign power, because 
the officers of the sovereign, whether king or State, 
have such various and onerous duties to perform 
that the rights of sovereign may be neglected; and 
all the people of the kingdom or State are interested 
in having the rights of the sovereign preserved in- 
tact, and not subject to be impaired or lost by the 
neglect of officers. But the same reason does not ap- 
ply toa municipal corporation. A city or townisa 
compact community, with its city or town council, its 
committee on streets and alleys, and its street com- 
missioners, whose special duty it is to see that the 
streets, squares, and alleys, are kept in proper order, 
and free from obstructions or encroachment. And if 
with all this machinery and power, confined to so 
narrow a compass, and the interests of the corpora- 
tion to exercise it, the city authorities permit an in- 
dividual to encroach upon the streets, alleys, or 
squares of the city, and hold, enjoy, and occupy the 
same, claiming them as his own under his title, with - 
out interruption or disturbance in that right, for the 
period prescribed in the statute of limitation, the 
city not only does, but, we think, according to reason 
as well as authority, ought to, lose all right thereto.’” 
Upon a careful consideration of the question we are 
satisfied, upon principle as well as authority, that ad- 
verse possession by an abutting lot-owner of a por- 
tion of astreet in a city for the statutory period of 
limitations will give a complete title thereto to the oc- 
cupant. To have that effect the possession must be 
actual, visible, exclusive, and uninterrupted for the 
full period of 10 years under a claim of right. Under 
the facts proven the city is barred from now asserting 
any right or claim to the property held by the plaint- 
iff for'10 years. 


Se al 


SepucTtion—Fravp—Damaces. —In Sawyer 
v. Fritcher, decided by the Court-of Appeals 
of New York, defendant, wishing to marry 
plaintiff’s daughter, fraudulently represented 
that he had a legal right to contract marriage, 
when in fact he had a wife from whom he was 
not legally divorced. Through such repre- 
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sentations defendant obtained plaintiff’s con- 
sent to marry the daughter, took her away 
and kept her four days. The daughter was 
seventeen years of age, lived with plaintiff, 
and was his servant. It was held that the 
fraud vitiated the consent, and entitled plaint- 
iff to recover for the loss of her services, and 
that the jury was authorized to impose puni- 
tive, in addition to compensatory damages. 
Potter, J., says: 


It is true the complaint charged debauchment and 
ill health as a consequent, as well as the taking of the 
servant from the master. Whether the debauchment 
was proven or not, the taking away by the defendant 
was proven without contradiction, and this gave 
plaintiff a cause of action and aright to damages. In 
such cases the jury have the right to impose punitive 
damages, in their discretion, in addition to compensa- 
tory damages. Ithink these views are abundantly 
supported by numerous decided cases, to a few of 
which I make reference and extracts. Judge An- 
drews, in People v. De Leon, 109 N. Y. 229, 16 N. E. 
Rep. 46, says: “In Regina v. Hopkins, Car. & M. 254, 
the case of an indictment for the abduction of an un- 
married girl under sixteen years of age, ‘against the 
will’ of her father, it appearing that the consent of the 
parents was induced by fraud, the indictment was 
sustained; and Gurney, B., said (in that case), ‘I 
mention these cases to show that the law has long 
considered fraud and violence to be the same.’ ” 

In Lipe v. Eisenlerd, 32 N. Y. 238 (which was an 
action by the father to recover damages for the seduc- 
tion of his daughter, who was 29 years of age, but 
living in her father’s family), this language is used: 
“And any illegal act by which the right of the father, 
such as it was, to her services, was interfered with, to 
his detriment, was a legal wrong, for which the law 
affords redress.” On page 236 of the same case the 
judge uses this language: ‘Finally, it is urged by 
defendant’s counsel that only compensatory damages 
should have been allowed. The judge refused so to 
direct the jury, and I think he was right. The object 
of the action, in theory, is to recover compensation for 
the loss of the services of the person seduced. This is 
so far adhered to that there must be a loss of that kind 
or the action will fail; but when that pointis estab- 
lished the rule of damages isa departure from the 
system upon which the action is allowed. The loss of 
service is ofter merely nominal, though the damages 
which are recovered are very large. It is too late to 
complain of this as a departure from principle, for it 
has been the law of this State and of the English courts 
for a great many years.’”’ The same judge further on 
in the opinion uses this language: ‘The true rule, 
{this being an action brought by plaintiff for the se- 
duction of his daughter], I think, is that the plaintiff’s 
right tothe services may be made out in either way, 
and that, when established go that the action is tech- 
nically maintainable, the court and jury are to consider 
whether the plaintiff, on the record, isso connected 
with the party seduced as to be capable of receiving 
injury through her dishonor. A mere master, having 
no capacity to be injured beyond the pecuniary worth 
of the services lost, should undoubtedly be limited in 
hia recovery tothe value of these services. But the 
case of this plaintiff, as has been mentioned, is quite 
different.”” In Hewitt v. Prime, 21 Wend. 79-82, Judge 
Nelson, in delivering the opinion of the court in an 





action like the one under consideration, uses this 
language: “It is now fully settled, both in England 
and here [citing several authorities in both countries], 
that acts of service by the daughter are not necessary. 
Itis enough if the parent hasa right to command 
them, to sustain the action. * * * The ground of the 
action has often been considered technical, and the 
eloss of service spoken of as a fiction, even before the 
courts ventured to place the action upon the mere 
right to claim the services; they frequently admitted 
the most trifling and valueless acts as sufficient.” 
Further onin the opinion the judge uses this lan- 
guage: “The action, then, being fully sustained, in 
my judgment, by proof ofthe act of seduction in the 
particular ease, all the complicated circumstances that 
followed come in by way of aggravating the damages.’ 
In White v. Nellis, 31 N. Y. 403-409 (which was an 
action for debauching plaintiff’s minor daughter, and 
communicating to her a venereal disease, by which she 
was made sick and unable to labor), the judge uses 
the following language: ‘‘Whenever the wrongful act, 
by immediate and direct consequence, deprives the 
master of the service of his servant, or injuriously 
affects his legal right to such service, the law gives a 
remedy.” ‘It is not sufficient to sustain the action to 
prove the seduction merely. That is the wrongful act 
from which it must appear that a direct injury to the 
relative rights of the master has followed. The right 
of the master, as recognized by the law, is to have the 
services of the servant undisturbed by the wrongful 
act of another. * * * Incases of debauchery, the 
ordinary consequences that affect the master are the 
pregnancy and lying-in of the servant, during which 
she is unable to render him service. Hence the prec- 
edents of pleadings in this form of action have per- 
haps invariably alleged a loss of service through those 
consequences. Butit by no means follows that there 
is no remedy where the loss of serviceis the direct 
effect of the wrongful act, although produced by some 
other consequence. All that the law can require is 
damnum et injuria; for these constitute when directly 
connected, the proper and complete elements of an 
action on the case; and, whenever they combine as an 
immediate cause and effect, the law cannot deny a 
remedy withouta departure from principle. It is 
maintainable because a wrongful act has catsed a 
direct injury to a lawful right. In such case, the right 
of the master toa remedy for an injury to his enjoy- 
ment of the services of his servant is equally clear, 
whether it be produced by beating and wounding the 
servant, or enticing him from employment, or forcibly 
abducting him, or wrongfully debamching and im- 
pregnating with child, or with disease. Nor, in my 
judgment, does the remedy depend uponthe sex of 
the servant. * * * We have now to determine the 
abstract right to maintain any action at all; and that is 
something quite independent of the question what 
damages may be recovered if the action be allowed.”’ 
In the case of Ingerson v. Miller, 47 Barb. 47-50, the 
general term use this language: ‘‘It is no objection to 
the maintenance of the action that no expense or actual 
loss of service is proved. It is sufficient that the 
father was at the time entitled to the services of the 
daughter, and might have required them had he 
chosen to do so.” ‘‘The master has a property in the 
labor of his servant, and any wrongful act creating or 
producing a disability in the servant to perform what 
the master has aright to require operates asa dis- 
turbance or infrifigement of such right, to which the 
law will attach at least nominal damages as a result of 
the injury.’”’ ‘‘But proof of the slightest loss of serv- 
ice, or the most trifling injury, if the direct result of 
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the wrongful act, is sufficient to uphold the action.” 
In Badgley v. Decker, 44 Barb. 588, the opinion of the 
court at general term holds this language: ‘There was 
evidence in this case sufficient to go to the jury upon the 
question of the relation of master and servant existing 
between the plaintiff and her daughter. The slightest 
degree of service has been holden sufficient to main- 
tain the action, and to allow a recovery for the heav- 
iest damages. * * * But, to accommodate the action 
to cases where the daughter rendered no service, a 
presumed or a fictitious service is resorted to as the 
gravamen.” 


SALE or Goops—Warranty.—In Morse v. 
Union Stock Yard Co., 28 Pac. Rep. 2, the 
Supreme Court of Oregon hold that where 
goods or chattels are sold by description, 
there is an implied condition that the goods 
or chattels delivered shall correspond to that 
description. By some authorities this is 
treated as a condition precedent; by others, 
as an implied warranty. When the sale be- 
comes in part executed or consummated the 
same facts which before constituted condi- 
tions precedent then becomes warranties. In 
the sales of goods or chattels by description, 
when the buyer has not inspected the goods, 
there is, in addition to the condition prece- 
dent that the goods or chattels shall answer 
the description, an implied warranty that 
they shall be fit for the particular purpose to 
which they are to be applied, when that pur- 
pose is known to the vendor. When a dealer 
undertakes to supply goods or chattels in 
which he deals that are to be applied toa 
particular purpose, and the buyer necessarily 
trusts to the judgment of the dealer, there is 
an implied warranty that they shall be rea- 
sonably fit for the purpose for which they are 
intended. The court says: 

In Winsor v. Lombard, 18 Pick. 60, Shaw, C. J., 
said: “‘Every person who sells goods of a certain 
denomination or description undertakes, as a part of 
his contract, that the thing delivered corresponds to 
the description, andis in fact an article of the kind, 
species, and quality thus expressed in the contract of 
sale; the rule being that, upona sale of goods bya 
written memorandum or bill of parcels, the vendor 
undertakes, in the nature of warranting, that the 
thing sold and delivered is that which is described. 
This rule applies whether the description be more or 
less particular and exact in enumerating the qualities 
ofthe goods sold.’”’ In White v. Miller, 71 N. Y. 129, 
Andrews, J.,said: “The doctrine that the bargain 
and sale of a chattel, of a particular description, im- 
ports a contract or warranty that the article sold is of 
that description, is sustained by a great mass of au- 
thority.” Soin Wolcott v. Mount, supra, Depue, J., 
said: ‘The doctrine that, on the sale of a chattel as 
being of a particular kind or description, a contract is 


implied that the article isof that kind or description, 
is also sustained by the following English cases: 





Powell v. Horton, 2 Bing. N. C. 668; Barr v. Gibson, 3 
Mees. & W. 390; Chanter v. Hopkins,4 Mees. & W. 
399; Nichol v. Godts, 10 Exch. 191; Gompertz v. Bart- 
lett, 2 El. & Bl. 849.” In Foos v. Sabin, 84 Ill. 564, the 
contract of sale was for ‘‘fat cattle,” to be shipped for 
delivery at a future day; and the court held, where a 
contract is to sell ‘‘fat cattle,” to be shipped for the 
market ata future day, he will be bound to pasture 
them so that they will, at the time agreed on for de- 
livery, be in a suitable condition for sale as “fat cattle” 
in the market. While, therefore, in the sale of an 
existing chattel, the law does not,in the absence of 
fraud, imply a warranty of the quality or condition, yet 
where the sale is of a chattel, as being of a particular 
description, it does imply a warranty that the article 
sold is: of that description. See, also, Hogins v. 
Plympton, 11 Pick. 97; Bradford v. Manly, 13 Mass. 
139; Hyatt v. Boyle, 5 Gill & J. 110; Bunnel v. Whit- 
law, 14 U. C. Q. B. 241. 

There is, however, where an article is sold by de- 
scription, besides the condition or warranty, as it may 
be classed, an implied warranty that the article sold 
shall be marketable under the terms of the description, 
or reasonably fit for the purpose for which it is in- 
tended. ‘In some contracts,’ said Brett, L. J., “the 
undertaking ofthe seller is said to be only that the 
article shall be merchantable; in others, that it shall 
be reasonably fit for the purpose to which it is to be 
applied. In all, it seems to us, it is either assumed or 
expressly stated that the fundamental undertaking is 
that the article offered or delivered shall answer the 
description of it contained in the contract. That rule 
comprises all others. They are adaptations of it to 
particular kinds of contracts of purchase and sale.” 
Randall v. Newson, 2 Q. B. Div. 102. In Jones v. Just, 
L. R. 3 Q. B. 197, a leading case, it was decided, under 
a contract to supply goods of a specified description 
which the buyer has no opportunity of inspecting, the 
goods must not only in fact answer the specific de- 
scription, but must be salable or merchantable under 
that description. “If a man,” said Best, C.J., in 
Jones v. Bright, 5 Bing. 533, “sells an article, he there- 
by warrants that it is merchantable; that is, fit for 
some purpose. If he sellg it for a particular purpose, 
he thereby warrants it fit for that purpose.” Ifthe 
contract isto supply a certain kind and quality of 
chattels for a particular purpose known to the seller, 
which the buyer has no opportunity to examine be- 
fore delivery, there is usually an implied warranty 
that the chattles supplied shall be reasonably fit for 
the special purpose intended by the buyer. 2 Benj. 
Sales, § 645. ‘‘Where the purchaser,” said Staples, J., 
“does not designate any specific article, but orders 
goods of a particular quality, or for a particular pur- 
pose, and that purpose is known to the seller, the 
presumption is the purchaser relies upon the judg- 
ment of the seller, and the latter, by undertaking to 
furnish the goods, impliedly undertakes they shall be 
reasonably fitfor the purpose for which they were 
intended.’”’ Gerst v. Jones, 32 Grat. 521. Likewise in 
Best v. Flint, 58 Vt. 543, 5 Atl. Rep. 192, it was held 
that there is an implied warranty in the sale of hogs 
purchased for the market that they are fit for that 
purpose, when the vendee, having no opportunity of 
inspection, truststo the judgment of the vendor to 
select them, and both parties understand for what 
they areintended. See, also, Beals v. Olmstead, 24 
Vt. 114; Street v. Chapman, 29 Ind. 142; Howard v. 
Hoey, 23 Wend. 350; Hanger v. Evans, 38 Ark. 334; 
Gammell v. Gunby, 52 Ga. 504. While this rule ap- 


plies with particular force where the vendors are the 
manufacturers, it is not limited to them, but is extended 
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to cases where one merchant or dealer contracts to 
supply goods of a specific description to another mer- 
chant or dealer. Jones v. Just, supra; Lewis v. 
Rountree, 78 N. C. 828; Hanks v. McKee, 2 Litt. (Ky.) 
227; Ketchum v. Wells, 19 Wis. 34; Whitaker v. Mc- 
Cormick, 6 Mo. App. 114; Flint v. Lyon, 4 Cal. 17; 
Packing, ete., Co. v. Tilton, 87 Ill. 547; Messenger v. 
Pratt, 3 Lans. 234. Nor is it material whether the 
goods or chattels are to be made or supplied to order, 
There is always an implied warranty that they are 
reasonably fitor suitable for the particular use in- 
tended by the purchaser, provided the use or purpose 
to which they are to be applied is known to the seller 
when the order was given. “Where a buyer,” says 
Cockburn, J., “buysa specific article, the maxim 
caveat emptor applies; but where the buyer orders 
goods whichshall be applicable for the purpose for 
which they are ordered,there is an implied warranty 
that they shall be reasonably fit for that purpose.’ 
Bigge v. Parkinson, 7 Hurl. & N. *955. So that when 
a dealer undertakes by contract to supply goods or 
chattels in which he deals that are to be used, or are 
intended, for a particular purpose, and the purchaser 
necessarily, under the circumstances, trusts to his 
judgment, there is an implied warranty that they shall 
be reasonably fit for use or purpose to which they are 
to be applied. 


DaMAGES—PERSONAL InsuRIES—INTEREST. 
—The Supreme Court of Tennessee decide in 
L. & N. R. R. Co. v. Wallace, 17 S. W. Rep. 
882, that in an action for personal injuries, 
interest cannot be allowed on the amount of 
of the recovery for time prior to the judg- 
ment. Snodgrass, J. says: 


The error of the court below was in the assumption 
that a like measure of damages is applied in this class 
of cases as in that of injury to property effecting its 
destruction or conversion or other unlawful or fraud- 
ulent misappropriation, or detention of property or 
money, in which the rule applied by the curcuit 
judge is held to be a proper one; not on the theory, 
even in this clazs of cases, that interest as such is due, 
but that the plaintiff is entitled to the fixed sum of 
money or definite money value of property converted 
or destroyed, and the jury may give as damages an 
amount equal to interest on the value of the property. 
But such rule applies alone to such cases, and not to 
that of personal injury, which does not cease when in- 
flicted, and is not susceptible of definite and accurate 
compensation. It never creates a debt, nor becomes 
one, until it is judicially ascertained and determined. 
Only from that time can it draw interest; and inter- 
est or damages cannot at any preceding time be 
added to it without changing and superadding a new 
element, never given inthis State or any otherina 
similar case, so far as our investigation has discovered. 
The counsei of plaintiff, who cite many authorities 
supposed to be in support of the ruling Lelow, were 
doubtless misled by the generality of terms used in 
some of them. Under the head of ‘‘interest,” after 
stating that “it was generally allowed by law on two 
grounds, namely, on contract, express or implied, or 
by way of damages either for default in payment of a 
debt or fora use or benefit derived from the money 
of another,” it is stated in11 Amer. & Eng. Enc. Law 
that “‘where it is imposed to punish tortious, negli- 
gent, or fraudulent conduct, it is a question within 





the discretion of the jury.” Page 380. For this 
proposition various authorities are cited, including 
Mr. Sedgwick on Damages, p. 374 (the reference 
being to paging of the fifth or earlier edition). This 
author uses similar general terms, but neither was 
speaking of cases of personal injury, but of the class 
of cases to which we have referred, as fully appears 
from Mr. Sedgwick’s further discussion of this gen- 
eral head, on pages 385, 386, and as most clearly ap- 
pears from a reference to the authorities cited by 
both, which relate to cases of trover and trespass 
and to property controversies only. In neither of 
these books is the proposition now thought to be 
sustained by them advanced,— that the measure of 
damages fora personal injury includes damages for 
detention of the supposed amount due. The gen- 
erality of statement indulged in that and former 
editions of this work is corrected by editors of the 
last edition. Chapter 10 of the first volume of this 
edition is devoted to interest allowed in actions where 
it is by rule of law, or in the discretion of the jury or 
court trying the case, allowed as part of the measure 
of damages. In these cases are enumerated and Jis- 
cussed those actions sounding in tort in which in- 
terest may be givenas damages. The distinction is 
there taken, as taken here, and actions for persona} 
injuries excluded, because of the existence of a wholly 
different measure of damages respecting them. In 
this connection we quote section 320 in the volume 
and chapter referred to: “It sufficiently appears, 
from what has already been said, that there is no 
general principle which prevents the recovery of in- 
terest in actions of tort. The fact that the demand is 
unliquidated has been shown to be insufficient to ex- 
elude interest, and there is nothing in the mere form 
of the action which renders it unreasonable that in- 
terest should be given. Nevertheless it is in the 
region of tort that we find the clearest cases for dis- 
allowance of interest. There are many cases which 
are not brought to recover a sum of money repre- 
senting a property loss of the plaintiff, and it is fre- 
quently said broadly that interest is not allowed in 
such actions. It is certainly not allowed in such ac- 
tions as assault and battery, or for personal injury by 
negligence, libel, slander, seduction,” etc. The 
measure of damage in such case seems nowhere to in- 
clude this of to be based upon this idea. Even in 
respect to injury or destruction of property, when 
the Supreme Court of the United States has adopted 
fully the prevailing rule allowing damages in the 
form of interest on value of the property, the rule has 
been limited to such injury of property or property 
right as had a fixed or certain value; and it is accord- 
ingly held in that court that indefinite damages, 
as that resulting from infringement of a patent, 
could not bear interest until after the amount had 
been judicially ascertained. Tilghman vy. Proctor, 125 
U. S. 161, 8 Sup. Ct. Rep. 894. 

The direct question we are considering also came 
before the Supreme Judicial court of Maine, and it 
was there held that the rule permitting damages 
equal to interest on value of property in cases of tres- 
pass and trover did not apply, and that interest could 
not be allowed upon a recovery for personal injury, 
and that, too, under a statute authorizing a recovery 
“tothe amount of the damage sustained.’’ (This is 
not material, however, as their statute gave no more 
nor less right than exists here.) Sargent v. Hampden, 
38 Me. 581. The cases cited by the editors of the last 
edition of Sedgwick on Damages sustaining the prop- 


osition that interest cannot be included in a recovery 
of damages for personal injuries are from Georgia and 





XUM 











Vou. 34 


THE CENTRAL LAW JOURNAL. 


155 








Pennsylvania. Ratteree v. Chapman, 79 Ga. 574, 48. 
E. Rep. 684; Railroad Co. v. Young, 81 Ga. 397, 7S. E. 
Rep. 912; Railway Co. v. Taylor, 104 Pa. St. 306. These 
cases have all been examined, and fully sustain the 
text. One of the cases cited to the proposition in 
Amer. & Eng. Euc. Law was a Pennsylvania case, 
earlier than either of those to which we have referred. 
The case there cited (Fasholt v. Reed, 16 Serg. & R. 
266,) which we have not been able to find in libraries 
here, was evidently not one of personal injury, or else 
not consistent with later holdings of that court. In- 
deed, the Pennsylvania court seems hardiy to have 
gone as far on that question in reference to allowance 
of interest as damages in other actions ex delicto as 
other courts. In suits for the destruction of property 
that court has held that, while lapse of time may be 
looked to, itis error to instruct the jury that plaintiff 
is entitled to interest on such damage from the time 
it occurred. Township of Plymouth v. Graver, 125 Pa. 
St. 24,17 Atl. Rep. 249; Emerson v. Schooamaker, 135 
Pa. St. 487, 19 Atl Rep. 1025. Oi the other cases 
cited in Amer. & Eng. Enc. Law, we have examined 
those in 13 Wis. 31, (Hinckley v. Beckwith,) 36 N. Y. 
639, (Vandevoort v. Gould,) and 30 Tex. 349, (Wolfe v. 
Lacy). They all sustain the text as it is intended to 
be understood, and as we have herein explained, and 
doubtless the other cases do so. To the same effect 
are the cases of Lincoln v. Claflin, 7 Wall. 182; Dyer v. 
Navigation Co., 118 U. S. 507,6 Sup. Ct. Rep. 1174; U. 
S. v. North Carolina, 186 U. S. 211, 10 Sup. Ct. Rep. 
920; Clement v. Spear, 56 Vt. 401; and cases from 
American decisions and reports cited in Rapalje’s Di- 
gest, volume 1, pp. 1039-1041, under heads ‘*Trover,” 
and ‘When Interest may be Added,” and volume 2, 
p. 1991, under head of “Interest.” See, also, 1 Sedg. 
Dam. §§ 432,493, (8th Ed.) The effect and meaning of 
statements quoted from Amer. & Eng. Enc. Law and 
its reference to Sedg. Dam. are made perfectly clear 
when these cases and authorities herein added are 
examined, and the generality of expressions limited 
to the purpose of their use and the class of cases being 
considered. They were not dealing at all, nor intended 
to be understood as dealing, with the question of re- 
covery for ‘personal injuries, which is itself a recovery 
of damages pure and simple, and measured by a rule 
which needs no supplement that would add damages 
to damages. The charge and verdict were therefore 
erroneous.on this point, and prejudicial to defendant 
to the extent and only to the extent of the jury. 





SALE—MANIFESTATIONS OF INTENT 


TO PASS TITLE. 


An agreement to sell may be ‘in itself 
clearly expressive of the intent of the parties 
to it, but an agreement may only be evi- 
denced by a memorandum from which the 
intent is to be drawn by applying the acts 
and conduct of the parties to it. But the 
agreement having. been shown, the intent 
must be disclosed by it. In Chase v. Wash- 
burn,! it was shown that a usage permitted a 
warehouseman at any time to sell grain de- 


1 1 Ohio State, 244. 





posited in his warehouse, and that the de- 
positor knew of it. He mingled his grain 
with that of others, but when he did so, he 
was told by the warehouseman that the latter 
would pay him the highest cash price for his 
wheat when the depositor should call for it. 
A fire having destroyed the warehouse, with 
grain enough in it to meet the demands of all 
depositors, the plaintiff demanded from de- 
fendant either the wheat or payment for it. 
Held, that there had been a sale of the wheat. 
The intent appeared in the usage, promise to 
pay for the grain, and its having been inter- 
mingled with that of others. 

On the other hand, per contrast, is the 
case of Nelson v. Brown.’ There the action 
was to recover the value of grain which had 
been consumed by fire in a warehouse, but 
the plaintiff failed to show 9 cause of action 
upon demurrer to the complaint. And the 
case turned upon the language of his written 
agreement® with the defendant. It stated 
that Joss by fire, heating, and the elements is 
at the owner’s risk; also, that the identical 
wheat should not be returned, but that of 
‘equal test and value’’ should be. Reserva- 
tion of the risk and a return of wheat of like 
kind shows the intention. But the court 
there said, had the wheat been sold before 
its destruction, the act of selling would have 
made the transaction a sale. Jenkins vy. 
Eichelberger,* and Pritchett v. Cook,® are 
similar cases. In the latter a bailment would 
have been apparent, had not the would-be 
bailor reserved in the written agreement 
commission for selling manufactured products 
of materials furnished by him, interest on 
their value and any expenses incurred in mak- 
ing sales. The court said a bailor could not 
make such reservations in the sale of his 
own goods. On the other hand, a sale was 
inferred from facts growing out of acts and 
correspondence between consignor and con- 
signee ; the latter was held to be a vendee.® 
So, the intent to pass title may be inferred 
from circumstances.’ The defendant in 


2 44 Iowa, 455. 

38 Smith v. Clark, 21 Wend. 83. 

4 4 Watts (Pa.), 121. 

5 62 Pa. St. 193. 

6 Holbrook v. Wight, 24 Wend. 169. 

7 Where party long time in possession of and using 
a horse under claim of sale to him had it taken from 
him on execution, it was held that whether or not 
there had been a sale was for the jury. Moon y. 
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Bulkley v. Andrews,* received certain goods 
delivered to him, and was to be responsible 
for them and return them when called for. 
An action against him for goods sold and de- 
livered was dismissed. The agreement itself 
speaks in that case. So, it appears in the 
case of Nicholson v. Taylor.’ There the 
court said that ‘‘no intention is to be drawn 
from a contract, but what it expresses, when 
there is nothing else to manifest it.’”"" * * 
It appeared from the evidence that an esti- 
mate of a thing sold as a part of ‘‘load of 
Pine creek lumber’’ was too small by one- 
half, and the price was to be determined by 
the quantity of it. Here the subject- 
matter was not ascertained. But in Jenkin- 
son v. Monroe," it was shown that the terms 


of the written agreement had been complied 


with by the vendor.” He sold a quantity of 
logs of certain mark, and estimated to con- 
tain from two million to three million feet, 
more or less. He brought the logs to mill, 
sawed them and piled the lumber on the 
dock as per agreement. The vendee took a 
part of the lumber, but afterwards refused to 
perform his contract. It was held that the 
title to the lumber had passed to the vendee. 
But he had made a partial performance of 
the contract, and doubtless had appropriated 
to itthe thing sold. That was the case in 
McNamara v. Edminster.” One of the arti- 
cles bought and paid for was a parcel of 
a larger quantity, which had been shown to the 
buyer. When it was about to be put into a 
condition for delivery, he requested the vendor 
to store the goods on the vendor’s farm, and 
that was done. The intent in that case 
trenches upon estoppel. It goes to that ex- 
tent in Olyphant. v. Baker,’* where the 
vendee went so far as to change the relation 
of a warehouseman to him from the vendor. 
But the purchase of an entire thing at an 
agreed price may be an executory agreement 
or contract for a sale.” If the thing sold be 
lumber of different qualities at a fixed price 
for each, inspection and measurement are 


Hawks, 2 Aikens, 390; Fletcher v. Howard, 2 Aikens, 
115. 

8 39 Conn. 70. 

9 31 Pa. St. 128. 

10 Cf. Winslow v. Leonard, 24 Pa. St. 14. 

11 61 Mich. 454. 

12 Terry v. Wheeler, 25 N. Y. 520. 

13 11 Hun, 597. 

4 5 Denio, 379. 

15 Lingham v. Eggleston, 27 Mich. 324. 





necessary to meet the intent of the vendee. 
He must know the exact amount for him to 
pay. Also where the contract is for different 
qualities of oil."6 But where lumber is sold 
‘in gross’’ at a fixed price per thousand 
feet, inspection is had by the buyer and a 
surveyor has been agreed upon; as between 
the buyer and attaching creditor, the title is 
in the buyer, and a jury would be justified in 
so finding.” But the intention may be clear 
if the thing for sale is not seen by the buyer, 
as where the parties lived in different States 
and the one gave the other a bill of sale of 
wood in payment of a debt.’® The wood was 
described as 500 cords of wood, then at a 
particular place, at $1.25 per cord, and had 
the name of the vendor marked on it. 

It is clear that if the seller is willing to 
take pay for the thing sold by estimate, he 
intends to part with the title to it upon ac- 
ceptance of his offer. It makes no differ- 
ence in legal effect if the buyer afterwards 
weighs some of the goods as he takes them 
away. The vendee of a quantity of wood 
neglected to have it measured within the 
time limited for full performance by the 
seller, although often solicited by the latter 
to do so. The vendee agreed to take ail the 
wood delivered by the vendor at a cértain 
place within a time fixed by contract, and was 
held bound to pay for wood which had 
washed away from the landing place before 
measurement by the vendee as well as the 
balance of the lot.”” Measurement was to be 
done hy the buyer, and to his delay the loss 
was chargeable. A surveyor had been agreed 
upon a long time prior to the expiration of 
the agreement, but there was a delivery of 
the wood, it was a thing in gross, and the 
contract controlled the measurement. In 
Sahlman vy. Mills,74 the latter refused to 
deliver the goods he had sold to the former, 


16 Foot v. Marsh, 51 N. Y. 288. 

17 Riddle v. Varnum, 20 Pick. 280. 

18 Cohen v. Stewart, 98 N. C. 97. 

19 Kohl v. Lindley, 39 Ill. 197. 

2 Hunt v. Thurman, 15 Vt. 336. 

21 3 Strobh. (Law) 384. M had 3,000 bushels of corn 
then at H’s plantation, but to be delivered at Charjes- 
ton railroad depot. An order was given to plaintiff 
as follows: ‘Please deliver to C S 625 bags of corn 
consigned to us and oblige O,M & Co. P.S. We 
are not certain that all the corn has arrived, but when 
it comes let S have it.””, The order was addressed to 
O, M & Co.’s agent, who recognized the order, and the 
corn was put into bags owned by M, and it was ad- 
mitted that they each held 23s bushels. 
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because the goods had advanced in value and 
they were not ascertained. But it was held 
that there had been identification. It was 
admitted that 625 bushels of corn at 78 cents 
per bushel were sold, and it was held that 
the order identified them. 

The words in a contract, ‘‘to sell and de- 
liver to you 1,000 cords of wood over the rail 
of the vessel at Gill’s Pier,’’ were held in- 
dicative of the intent of parties, taken in 
connection with the further fact that the 
wood should be delivered to the buyer’s 
‘*vessel as wanted.’’ The contract was held 
to be divisible, the wood having been shipped 
in several cargoes. The entire quantity by 
the terms of the contract was to be piled on 
dock at M, it was there to be measured, and 
it was sold by the cord. The last cargo was 
‘‘lost’’ without the fault of either party be- 
fore the commencement of the voyage, but 
the loss was made to fall upon the buyer.” 
There was nothing said about risk, or by 
whom the measurement should be done with- 
in the written contract. Atl of the wood had 
been put ‘‘over the rail of the vessel.’’ 

In Goddard v. Binney” the contract was 
executory. But before the subject of the 
agreement was complete, the purchaser saw 
it, declined having it sold to another, and 
said he would keep if. When it was com- 
pleted a notice of the fact was sent to him, 
as well as a ‘‘bill,’’ which he kept, and his 
monogram was put on the article. It was 
destroyed by fire while in the maker’s shop. 
Held, a sale. 

There is an intent to pass title where an 
entire quantity is sold in bushels at a fixed 
price per bushel, although measuring is 
necessary. The very terms of the contract 
govern.“ But Gibson, C. J., said in Golder 
v. Ogden:* ‘Without separation, however, 
intention is nothing.”’** * * * But where 
the thing sold is a part of a larger quantity 
of like kind, separation may be had by an 
order on the warehouseman, accepted by 
him.” It is equivalent to delivery, for it 

22 Gill v. Benjamin, 64 Wis. 362; Fletcher v. In- 
gram, 46 Wis. 191. 

23115 Mass. 450. 

24 Dennis v. Alexander, 3 Pa. St. 50. 

2% 15 Pa. St. 528. 

26 Hutchinson v. Hunter, 6 Pa. St. 140; Keeler v. 
Goodwin, 111 Mass. 490; Scudder v. Wooster, 11 
Cush. 573. 


27 Kimberly v. Patchin, 19 N. 
Breed, 4 Allen, 376. 


Y. 330; Cushing v. 





puts the buyer into the relations which the 
seller held to the warehouseman. 

Intention is always a question for the jury. 
But the facts may be sufficient to carry a legal 
inference of intent, or they may be so meagre 
and conflicting that the jury must say what 
is intended by them. In Merchants’ National 
Bank v. Bangs,” the court said that from the 
evidence in that case the jury should have 
been allowed to find whether the title to the 
goods sold had passed to the buyer, and if 
not, whether or not it was in the plaintiffs. 
The defendant ordered the goods, but they 
were not promptly forwarded. He said there 
was a shortage in weight, but he took the 
goods from the carrier, and with the knowl- 
edge that the plaintiff claimed them; and he 
refused to accept their draft on him for the 
price. He also claimed shortage on goods of 
the same kind for which he had made pay- 
ment. The plaintiffs owned the draft in- 
dorsed by the vendor to them, to which was 
attached a bill of lading unindorsed by him. 
Presentment of draft and non-acceptance of 
same was prior to the arrival of the goods. 
On carrier’s notice of their arrival defendant 
took them. He claimed the amount of the 
draft was too large. Action for conversion. 

Upon examination of the foregoing cases it 
will be observed, with one or two exceptions, 
that there are two classes having reference 
to the intent of the parties: one, where it ap- 
pears that nothing remains to be done by the 
vendor ; the other, where the vendee has ap- 
propriated the thing sold. 

It is sometimes said that the rule that title 
passes whenever the evidence shows that 
there is nothing further to be done by the 
vendor, is not universal; that it is hardly a 
test. Now, a vendor having executed his 
agreement must have arrived at the point 
where he must part from his property. His 
offer is accepted as made, and he produces 
the thing sold. The passing of the property 
from him to the buyer must follow; it must 
be the intention, unless it further appears 
that the vendor expressly reserves the title 
to himself, its passing to depend upon a 
condition to be performed by the vendee. In 
other words, in every unconditional sale, the 
passing of title is predicated of the complete 
performance of the vendor’s agreement. So, 
if he has fully performed that, the intention 


28 102 Mass. 291. 
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is that he has parted with his property. It 
is not important to transmutation that some- 
thing more is to be done, so that it is not 
necessarily to be done by the seller. And 
one must look to the terms of the sale to find 
out that fact. By them something may be 
required of somebody to determine the ag- 
gregate price, hut it may in nowise be im- 
posed on the vendor. In Lingham v. Eg- 
gleston it was shown that it was so imposed. 
The vendor had to find two or three qualities 
of lumber ; the agreement required it of him ; 
he had to identify two or three things sold by 
him, and so produce the subject of the sale. 
The cases of appropriation by the vendee 
do not affect the rule. The vendee has taken 
it out of the power of the vendor to complete 
his agreement; in short, he has either actu- 
ally or constructively taken the property into 
his possession; he has exercised acts of do- 
minion over it only consistent with owner- 
ship, and is not permitted to say that he does 
not intend it. But these cases go further 
than the agreement itself and find a lodging 
place in the conduct of a buyer, and leave 
intact the general rule that where nothing re- 
mains to be done by the vendor, the title 
passes to the vendee; and that is only an- 
other way of putting the doctrine of inten- 
tion. C. A. Bucknam. 
Minneapolis, Minn. 





STREETS — PERMANENT OBSTRUCTIONS — 
DAMAGES. 


HIGHLAND AVE., ETC. R. CO. V. MATTHEWS. 





Supreme Court of Alabama, Dec. 2, 1891. 


1. Where a railroad company, having authority to 
build its road along a certain street, does so with- 
out the consent of abutting lot owners, and without 
condemnation proceedings, the latter may recover 
their damages in an action at law. 


2. The proper measure of damages caused to the 
abutting lot owner, by the obstruction of the highway 
by such a permanent structure, is the depreciation in 
the market value of his property, and properly in- 
cludes prospective damages as well as those which 
have already accrued. 


WALKER, J.: This was an action to recover 
damages caused to the plaintiffs’ lot near the city 
of Birmingham by the construction of an em- 
bankment for the track of the defendant’s railroad 
in the street or highway upon which the lot abut- 
ted. It was alleged in the complaint, and there 
was evidence tending to show, that the defendant 





is a corporation clothed with the right to call 
into exercise the power of eminent domain, and 
authorized by its charter to build its railroad along 
the street or highway in question, and that, with- 
out the consent of the plaintiffs and without 
making them compensation, it built its railroad 
upon a fillorembankment made in front of the 
plaintiffs’ lot, and thereby obstructed the ingress 
and egress to and from such lot, and otherwise 
injured it. The averments and proof show that a 
corporation invested with the privilege of taking 
private property for public use bas, in the con- 
struction of its works, injured such property with- 
out first paying compensation for such injury. 
This constitutes a violation of the rights secured 
by section 7 of article 14 of the constitution of 
Alabama. Forthe redress of sucha wrong an 
action at law lies. The jurisdiction of a court of 
equity to prevent the commission of such a wrong 
is not based upon the absence or inadequacy of 
legal remedies for the recovery of damages for the 
wrong whenit has been consummated. The re- 
cognized equitable remedies may find support 
upon either of two grounds; (1) Upon the special 
jurisdiction of courts of equity to confine corpora- 
tions to the exercise of the powers conferred upon 
them by law; and (2) upon the inadequacy of 
legal remedies to protect the constitutional right 
in its entirety, courts of law being unable to com- 
pel the payment of compensation to the property 
owner before his property is taken, injured, or 
destroyed. Railway Co. v. Witherow, 82 Ala. 
190, 3 South. Rep. 23; East & W. R. Co. v. East 
T., V. & G.R. Co., 75 Ala. 275. The property 
owner, however, may fai to avail himself of the 
preventive equitable remedies, and rely upon his 
action at law for the redress of the wrong after it 
has been committed. If his land has been taken 
without his consent, and without having been 
duly acquired by condemnation proceedings, he 
can maintain ejectment forits recovery. Hooper 
v. Railway Co., 78 Ala. 213; Railroad Co. v. Jones, 
68 Ala. 48. If his property has not been so taken, 
but has been injured by the construction of the 
defendant’s works, he may sue at law to recover 
damages for such injury. Jones v. Railroad Co., 
70 Ala. 227. Such actions have been maintained 
in this court without question, and we are unable 
to discover any reasonable ground upon which 
the right to maintain them can be controverted. 
Railway Co. v. Coskry (Ala.), 9 South. Rep. 202; 
Railway Co. v. Williams, Jd. 203; Evans v. Rail- 
way Co., 90 Ala. 54, 7 South. Rep. 758; City 
Council v. Townsend, 80 Ala. 489, 2 South. Rep. 
155; City Council v. Maddox, 89 Ala. 181, 7 South. 
Rep. 433. The property owner may waive formal 
condemnation proceedings, and yet recover ‘such 
damages as he may suffer in his property by rea- 
son of the building of the railroad upon or near 
it. Railroad Co. v. McGehee, 41 Ark. 202; U.S. 
v. Manufacturing Co., 112 U.S. 645, 5 Sup. Ct. 
Rep. 306; Cohen vy. Railroad Co. (Kan.),8 Pac. 
Rep. 138. A claimin the complaint of damages 
which the plaintiffs are not entitled to recovér in 
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this action does not impair the right to maintain 
the suit. A demurrer to a complaint which states 
a good cause of action is not the proper mode of 
evoking a decision of the court as to the rule to 
govern in the admeasurement of damage for the 
injury alleged. Kennon v. Telegraph Co. (Ala.), 
9 South. Rep. 200; Carl v. Railroad Co., 46 Wis. 
625, 1 N. W. Rep. 295. There was no error ip 
overruling the demurrers to the complaint. 

The principal contention in the case is upon the 
rulings of the trial court on the question of the 
measure of damages. The appellant insists that 
the plaintiffs could not be entitled to recover 
prospective damages, that they were treating the 
obstruction complained of as a nuisance, and that 
in an action for the injury caused thereby their 
recovery could not go beyond the damages sus- 
tained prior to the commencement of the suit. 
In the Alabama cases against municipal corpora- 
tions, the measure of damages forinjury caused 
to abutting property by changes in the grades of 


streets or sidewalks has been stated to be they 


difference in the market value of the property 
before and after the act complained Of. City 
Council v. Maddox, 89 Ala. 181, 7 South. Rep. 
433; City Council v. Townsend, 80 Ala. 489, 2 
South. Rep. 155. The appellant contends that 
those authorities are not applicable here. It is 
true that the rule contended for by the appellant 
is supported by the decisions in several States. 
In Uline v. Railroad Co., 101 N. Y. 98, 4N. E. 
Rep. 536, the suit was by an abutting owner to 
recover damages sustained from the construction 
of arailway in the street fronting his premises, 
and, after a full consideration of the question of 
the measure of damages, it was held that the 
plaintiff could recover only temporary damages; 
that is, such damages as had been sustained up to 
the commencement of the action. This ruling 
has been adhered to in later cases arising in that 
court, and some other courts have reached similar 
conclusions. Carl v. Railway Co., 46 Wis. 625, 1 
N. W. Rep. 295; 6 Amer. & Eng. Enc. Law, 595, 
note +. There are evidences inthe later New 
York cases that that court has not remained sat- 
isfied with the decision in the Uline Case. The 
inconveniences which have been developed in the 
attempts to adhere to that ruling have, however, 
been obviated, in a great measure, by encourag- 
ing such shifts as permitting damages for perma- 
nent injury to property to be assessed in such 
cases if the defendant failed to invoke the benefit 
of the decision against the propriety of this 
course, thus allowing the rules to the measure of 
damages to be determined by the acquiescence of 
the parties, rather than by the law; or by allow- 
ing a judgment for past loss of rentals, and in the 
same case granting an injunction restraining the 
further operation and maintenance of the road, 
unless the defendant paid a certain sum equal to 
the amount of depreciation in the value of the 
property, as for a permanent appropriation. Pond 
v. Railway Co., 112 N. Y. 186, 19 N. E. Rep. 487; 
3 Sedg. Dam. (Sth Ed.) 465-476, where there is a 





review and criticism of the New York cases. The 
principal reasons suggested for limiting the re- 
covery ina case like this one to the damages 
sustained up to the commencement of the suit are: 
(1) that when the defendant bas paid the perma- 
nent damages it should have a clear title to the 
property taken, and such title cannot be acquired 
asa result of a judgment against it in an action 
for trespass or for a nuisance; and (2) that the 
person injured by a nuisance may have it abated, 
and it would be unjust to allow the plaintiff to 
recover damages for the permanent injury caused 
to his property by the nuisance, and still retain 
the right to bring subsequent actions for damages 
caused by a continuance of the nuisance, and also 
the right to have the nuisance itself abated at any 
time. The first of these reasons can have no 
weight on thiscase. The counsel for the plaintiffs 
expressly waived the right to recover compensa- 
tion for the property which was taken by the de- 
fendant. ‘The claim was for damages for the 
injury to the lot abutting on the street where the 
obstruction was made. The plaintiffs’ entire claim 
would be satisfied by the payment of damages. 
If the defendant had had those damages assessed 
in condemnation proceedings, it would have ac- 
quired no title to the injured property. Itis no 
objection to a judgment forthe whole damages 
in this case that the defendant does not thereby 
get title to property which it has not taken, and 
which it does not seek to acquire. When com- 
pensation has been made to the plaintiffs for the 
injury to their property, they can no longer dis- 
turb the defendant on that account. The other 
reason suggested impliés that the obstruction 
complained of must be treated as an abatable 
nuisance. It was not so treated in this case. 
There is nothing in the complaint or in the evi- 
dence to indicate tiat the embankment or fill was 
constructed otherwise than as the defendant would 
have been authorized to construct it if the dam- 
ages occasioned thereby to the plaintiffs’ property 
bad been first assessed and paid. If the injury 
was such that final compensation therefor could 
have been made in condemnation proceedings, 
its character was not changed by the fact that 
such proceedings were not resorted to. There is 
no magic in such proceedings to compel a resori 
thereto in order to obtain an assessment of dam- 
ages for an injury, the full damages from which 
in any other proceeding would be regarded as 
legally unascertainable or as incapable of recovery. 
Damages which can be assessed in condemnation 
proceedings can be assessed just as wellin an 
ordinary action atlaw. It is not perceived why 
the payment of the damages awarded on a formal 
condemnation could be any more effectual to 
prevent the maintenance of subsequent suits by 
the property owner than would the payment of a 
judgment of a court of law for damages for 
exactly the same injury. The grievance of the 
plaintiffs is that they bave not been paid for the 
injury caused to their lot. That claim can be 
fully satisfied by payment of a judgment for 
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damages. There is nothing to indicate that the 
maintenance inits present condition of the struct- 
ure erected by the defendant in froxt of the 
plaintiffs’ lot will furnish them with any legal 
cause of complaint after they shall have been 
paid for the injury tu their property. The plaint- 
iffs’ entire cause of action can be disposed of just 
as effectually in this suit as in any other form of 
proceeding. If the structure in question is of a 
permanent character, its existence and contin- 
uance in its present condition constitute but one 
wrong. Future and past damages on account of 
it are attributable to but one cause. To aliow 
successive suits for the recovery of such damages 
in parts would amount to giving several causes of 
action for a single tort. This would be in viola- 
tion of the principle that fresh damage, without a 
fresh injury, does not authorize a second or sub- 
sequent action. That cases like the present one 
come within this principle is the generally ac- 
cepted view. he New York rule of damages 
recoverable at law has not prevailed in analogous 
cases decided in other jurisdictions. New York 
El. R. Co. v. Fifth Nat. Bank, 135 U.S. 432, 10 
Sup. Ct. Rep. 743. In O’Brien v. Railroad Co., 119 
Pa. St. 184,13 Atl. Rep. 74, the action was for 
damages to property caused by excavations made 
along the street upon which the property abutted. 
It was held that the injury was single and indi- 
visible, and that the damages could not be severed. 
In Fowle y. Railroad Co., 112 Mass. 334, it was 
held that the plaintiff could recover for prospect- 
ive as well as past injury caused by the construc- 
tion of a road-bed in such a manner as unneces- 
sarily to turn the current of a stream against his 
land and wash away his soil. In Railroad Co. v. 
Loeb, 118 Ill. 203, 8 N. E. Rep. 460, it was 
decided that for taking or injuring land by the 
permanent structures of arailroad there should 
be but one response in damages. The reasonable 
rule on the subject, and the one which is main- 
tained by the preponderance of the authorities, 
is that, where permanent structures are erected 
so as to cause a depreciation in value of adjacent 
or contiguous realty, the injured party may, and 
therefore must, recover compensation in one 
action for the entire loss (1 Sedg. Dam., 8th Ed., 
§ 95; 5 Amer. & Eng. Enc. Law, 20; Railway Co. 
v. Eberle, 110 Ind. 542,11 N. E. Rep. 467; City of 
North Vernon v. Vuegler, 103 Ind. 314, 2 N. E. 
Rep. 821; Troy v. Railroad Co., 23 N. H. 83); and 
_that the damages in such a case are to be 
measured by the depreciation in the market value 
of the property caused by the structure in ques- 
tion, (3 Sedg. Dam. 414). The result is that the 
rule as to the measure of damages which has been 
stated in the Alabama cases against municipal 
corporations for similar injuries to property is 
equally applicable here. The charges given by 
the trial court on the question of the measure of 
damages are in harmony with the rule above 
anrounced. The charges upon that subject which 
were requested by the defendant, and refused by 
the court wereto the effect that prospective 





damages were to be excluded. As the evidence 
tended to show that the obstruction complained 
of is of a permanent character, causing perma- 
nent injury to plaintiffs’ lot, those charges were 
properly refused. The rulings of the court involv- 
ing other questions, though assigned as errors, 
were not insisted upon in the argument for the 
appellant, and for that reason will not be con- 
sidered. Afltirmed. 


NorTre.—Whether prospective damages may be recov- 
ered for the erection ofa structure, permanent in its na- 
ture, which is a nuisance causing a continuous injury to 
plaintiffs, is a question about which there is consider- 
able difference of opinion. Many cases have adopted the 
doctrine of the principal case, and hold that such dam- 
age is original and may be fully eatimated and compen- 
sated in one action; that successive actions will not 
lie. Powers v. Council Bluffs, 45 Iowa, 652, 24 Am. 
Rep. 792; Stodghill v. Chicago, etc. R. Co., 53 Iowa, 
341; Van Arsdol v. B., etc. R. Co., 56 Lowa, 471; Chi- 
cago, etc. R. Co. v. Loeb, 118 Ill. 203; Jeffersonville, 
etc. R. Co. v. Esterle, 18 Bush, 667; Elizabethtown, 
etc. R. Co. v. Combs, 10 Bush, 382; Troy v. Cheshire 
R. Co., 28. H. 83; Fowle v. New Haven & N. Co., 
112 Mass. 334, 17 Am. Rep. 106; Kansas Railroad Co. 
v. Mihlman, 17 Kan. 224; Oitawa Gas Co. v. Graham, 
28 Ill. 73; Ill. Cent. R. Co. v. Grabill, 50 Ill. 242; 
Cooper v. Randall, 59 Ill. 321; Decatur Gas Co. v. 
Howell, 92 Ill. 19; Chicago, etc. R. Go. v. Maher, 91 
Ill. 812; Indiana, etc. R. Co. v. Eberie, 110 Ind. 542; 
North Vernon v. Voegler, 103 Ind. 314; Wichita, etc. 
R. Co. v. Fechheimer, 36 Kan. 45, 12 Pac. Rep. 362; 
Chicago F. & B. Co. v. Sanche, 35 Ill. App. 174; Rosen- 
thal v. Taylor, etc. Ry. Co., 15 S. W. Rep. 268, 79 Tex. 
325; Babb v. Curators, 40 Mo. App. 173. The right of 
action accrues and the statute of limitation begins to 
run from the first injury sustained, not from the com- 
pletion of the structure. Van Arsdol v. B., etc. R. 
Co., 56 Iowa, 471; Powers v. Council Bluffs, 45 Iowa, 
652. Where the structure complained of is such as 
might be erected in the exercise of the right of emi- 
nent domain, though no condemnation proceedings 
have taken place, the bringing of such a suit will 
amount to a consent to its future continuance. In 
short, it amotints to a quasi condemnation. Jefferson- 
ville, ete. R. Co. v. Esterle, 13 Bush, 667; Elizabeth- 
town, etc. R. Co. v. Combs, 10 Bush, 382; Central 
Branch U. P. R. Co. v. Andrews, 26 Kan. 702; Indi- 


‘ana, etc. R. Co. v. Eberle, 110 Ind. 542; Wichita, etc. 


R. Co. v. Fechheimer, 36 Kan. 45, 12 Pac. Rep. 362. 

On the other hand, in many cases the courts have 
taken the view that the damages which can be recov- 
ered in such actions must be limited to those which 
have accrued prior to the bringing of the suit; that 
permanent or prospective damages can only be ascer- 
tained in condemnation proceedings in the manner 
prescribed by statute, or by proceedings in equity. 
Uline v. New York, etc. R. Co., 101 N. Y. 98; Greene 
v. New York Cent. R. Co., 65 How. Pr. 154; Taylor v. 
Metropolitan El. Ry. Co., 50 N. Y. Super. Ct. 311; 
Duryea v. Mayor, etc., 26 Hun, 120; McKeon v. See, 4 
Robt. 449; Whitmore v. Bischoff, 5 Hun, 176; Blunt 
v. McCormick, 3 Denio, 283; Plate v. New York Cent. 
R. Co., 37 N. Y. 472; Pond v. Metropolitan El. Ry. 
Co.,112 N. Y.186; Bare v. Hoffman, 79 Pa. St. 71; 
Thayer v. Brooks, 17 Ohio St. 489; Harrington vy. St. 
Paul, etc. R. Co.,°17 Minn. 213; Adams v. Hastings, 
etc. R. Co., 18 Minn. 260; Ford v. Chicago, etc. R. Co., 
14 Wis. 609; Carl v. S. & F. du L. R. Co., 46 Wis. 625; 
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Blesch vy. Chicago, etc. R. Co., 43 Wis. 183; Savannah, 
ete. Canal Co. v. Bourquin, 51 Ga. 378. 

Where the structure complained of is wrongful and 
without authority of law, and is a violation of city 
ordinances, it cannot be considered a permanent struct- 
ure, and prospective damages therefor cannot be re- 
covered. Cain v. Chicago, etc. R. Co., 54 Iowa, 255. 
And so, too, if for any other reason the objectiona- 


ble structure cannot be regarded as permanent. Frith - 


v. Dubuque, 46 Iowa, 411; Adams v. Hastings, ete. R. 
Co., 18 Minn. 260; Harmon v. Railroad, 87 Tenn. 
614. ‘Thus in an action against a railroad company 
for running trains in front of plaintiff’s house at an il- 
legal rate of speed, failure to keep flagmen at cross- 
ings as required by ordinance, leaving cars loaded with 
cattle and manure frequently standing in front of his 
premises, it was held that the injury was not perma- 
nent, and prospective damages could not be recov- 
ered. Baugh v. Texas, etc. R. Co., 15 S. W. Rep. 587. 
Wo. L. MURFREE, JR. 
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POWERS OF PRESIDENT OF CORPORATION. 
To the Editor of the Central Law Journal: 

In your issue of Feb. 5th, 1892, you give a degree of 
prominence and curiency to the decision of the Su- 
preme Court of New Hampshire, in Wait v. Nashua 
Armory Association, which, it is submitted, it does 
not deserve. Itis held in that case that “‘the presi- 
dent of a corporation has no implied power to bind it 
by acts nominally in its behalf and for its benefit, in 
the absence of express authority from the directors.” 
In this day and age, when corporations are doing so 
large a part of the business of the world, and doing 
that business, as they necessarily must, through ofli- 
cers and agents, a decision that a person contracting 
with the chief executive officer of the corporation and 
the legal head of the body, without notice of any lim- 
itation upon the powers which are so universally 
lodged in that officer, must, at the peril of repudia- 
tion, show an express authority from the directors to 
the president to make the contract in question, 
sounds like an echo from the dark ages of the law. 

The plaintiffs in this case were architects, and sued 
for services performed at the request of the president, 
in preparing plans and specifications for a proposed 
armory. The defendant corporation was organized 
for the purpose of building and maintaining an 
armory. This was undisputed; yet the plaintiffs were 
defeated and the corporatian permitted to repudiate 
the contract because it was not shown that the presi- 
dent had express authority from the directors to make 
it; and the court thought there was no error in allow- 
ing the introduction of a by-law of the corporation 
showing that the president had no power to make 
contracts without the sanction of the directors, al- 
though it appeared that the plaintiffs had no knowl- 
edge or notice of any such by-law. It is some conso- 
lation to know that the decision is almost wholly un- 
supported by the authorities. If the reader will take 
the trouble to carefully examine the citations in the 
opinion, he will see that a few dicta in the case in the 
14th Wis. and the case in 1 Metc. (Ky.) are its sole 
support. The rank injustice of the result in the latter 
case, decided in 1858, is almost ludicrous. The Su- 
preme Court of the United States has laid down a just 
and wise rule in such cases, as follows: “‘Where a 
party deals with a corporation in good faith—the 
transaction is not ultra vires—and he is unaware of 
any defect of authority or other irregularity on the 





part of those acting for the corporation, and 
there is nothing to excite suspicion of such defect or 
irregularity, the corporation is bound by the contract, 
although such defect or irregularity in fact exists. If 
the contract can be valid under any circumstances, an 
innocent party in such a case has a right to presume 
their existence, and the corporation is estopped to 
deny them.” Merchants’ Bk. v. State Bk., 10 Wall. 604. 
The note to your report of the case cites a number 
of the decisions contra, but attention should have been 
called to the fact that the decision is opposed to the 
weight of authority and reason and would work in- 
justice in the great majority of cases. Cc. B. P. 
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1. ACTION BY FOREIGN ADMINISTRATORS.—A foreign 
administrator, who has obtained judgment in his own 
name in the State in which he was appointed upon a 
debt due to him as administrator, may bring suit on 


‘ such judgment in Missouri, in his own name, as the 


trustee of an express trust.— Tittman v. Thornton, Mo., 17 
S. W. Rep. 979. 

2. ADMINISTRATORS—Appointment.—An appointment 
of an administrator in one county, while a prior ap- 
pointment of another person in another county is in 
full force, is a nullity.—Ohk Chow v. Brockway, Oreg., % 
Pac. Rep. 384. 

3, ADMINISTRATOR—Transfer of Note.—The holder of 
a note, to whom it has been assigned by a foreign ad- 
ministrator, may maintain a suit for the collection of 
the debt in Texas without further administration, in 
the absence of proof of any debts or other demands 
against the deceased in Texas, or of a statute of the 
foreign State denying to an administrator in that State 
the power to make such transfer.—Solinsky v. Fourth 
Not. Bank, Tex., 17 8. W. Rep. 1050. 

4. ADMINISTRATOR’S BOND.—Where, in an action on 
the bond of an administrator who was the husband of 
the intestate, for failing to inventory certain bank de- 
posits in the name of the wife, which he alleges are his, 
it is sought to show that the property was the separate 
estate of the wife, it is proper to admit questions asked 
the administrator tending to show whether or not he 
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had parted with his interest in such deposits.—State v. 
French, Conn., 23 Atl. Rep. 153. 

5. ADVERSE POSSESSION — Ejectment.—In ejectment 
defendant cannot set up, as against the legal title shown 
by plajntiff, adverse possession under a deed from 
plaintiff's grantor, which by mistake does not describe 
the land in suit, but his remedy is by suit in equity to 
reform his deed.—Michigan Land ¢ Iron Co. v. Thoney, 
Mich., 50 N. W. Rep. 845. 

6. APPEAL—Notice.—To make an appeal from a jus- 
tice of the peace effectual, there must be a notice of 
appeal, a service of it on the adverse psrty, and the 
filing of it, and of an undertaking for costs, with the 
justice, and all of these acts must be done within the 
time prescribed by the statute for taking the appeal.— 
Rudolph v. Herman, 8. Dak., 50 N. W. Rep. 833. 

7. APPEAL—Review of Equity Cases.—On appeal in 
actions for equitable relief no findings of fact and con- 
clusions are required, but the cause is tried in the 
supreme court de novo, and the whole evidence must be 
set out in the statement on appeal, as required by Laws 
1891, p. 347, § 22.—EHnos v. Wilcox, Wash., 28 Pac. Rep. 364. 

8. APPEAL — Settling of Statement.—Where the ap 
pellants give appellee notice, fixing Sunday as the day 
for settling a statement of facts on appeal, such notice 
was void, and subsequent orders of the judge, extend- 
ing the time for settling the case, based on such notice, 
were without authority.—Cadwell v. First Nat. Bank, 
Wash., 28 Pac. Rep. 365. 

9, APPEAL FROM JUSTICE’S CoURT—Bond.—An error 
in stating the date of a judgment.will not invalidate a 
bond on appeal from a justice’s court, if the other state. 
ments contained therein fully identify the jadgment.— 
Edwards v, Allen, Tex., 178. W. Rep. 1074. 

10. APPLICATION OF PAYMENTS. — Conceding that a 
mortgage on a partner’s individual property, given, by 
its terms,to secure an individual debt, was intended 
likewise as security for a firm debt assumed by the 
debtor, the creditor, upon receiving the property with- 
out any direction as to its application could apply it to 
the payment of the individual debt.— Senter v. Williams, 
Ark., 178. W. Rep. 1029. 

ll. ASSAULT—Evidence.—A defendant charged with 
aggravated assault, by striking a boy with a switch, 
may testify to the object and purpose of such striking 
to show his motives and intent.—Berry v. State, Tex., 17 
8. W. Rep. 1080. 

12. ASSIGNMENT FOR BENEFIT OF CREDITORS.—A chat 
tel mortgage, executed to secure certain specified 
creditors, which, instead of naming the creditors se- 
cured as trustees, names one of them as such, and re- 
serves to the grantor the privilege of making sale either 
at public or private auction, or to permit the trustee, if 
he deems himself at any time insecure, to make such 
sale by giving notice, ete., does not convey an absolute 
title to such trustee, nor create anything more than a 
simple lien, and is not acommon-law assignment, void 
under Michigan Laws forbidding preference of credit- 
ors.—Fitzgerald v. McCandlish, Mich., 50 N. W. Rep. 860. 

13. ASSIGNMENT FOR BENEFIT OF CREDITORS.—An as8- 
signment of a stock of goods was made to a creditor to 
secure his and certain other debts. The assignee, how- 
ever, attached the goods, alleging that the assignment 
was fraudulent. He afterwards dismissed the attach- 
ment, and proceeded to act under the assignment: 
Heid, in a suit by the other creditors therein provided for 
to exclude him from the benefits thereof, that, by filing 
the attachment, he renounced the benefits of the as- 
signment, and could not thereafter claim under it.— 
O’ Bryan v. Glenn, Tenn., 17 8. W. Rep. 1030. 

14. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Prop- 
erty assigned by a foreign voluntary assignment, valid 
in the State where executed, and taken into possession 
by the assignee, cannot thereafter be attached, within 
the State where it is situated, by creditors of the as- 
signor.—Cook v. Van Horn, Wis., 50 N. W. Rep. 893. 

15, ATTACHMENT—A flidavit—Arrest.—Under Const. art. 
1, §17, which provides that there shall be no imprison 





ment for debt except in cases of absconding debtors, an 
arrest of a debtor in a proceeding which failed to 
charge that defendant had left, or was about to leave, 
the jurisdiction of the court, is illegal and improvident. 
—Burrichter v. Cline, Wash., 28 Pac. Rep. 367. 

16. ATTACHMENT — Affidavit.—Under Rev. St. 1881, § 
916, relating to attachment, providing that “the plaint- 
iff, or some person in his behalf, shal) make an affidavit 
showing,” inter alia, “the amount which he believes the 
plaintiff ought to recover,” an affidavit by one of two 
plaintiffs, setting out that affiant believes “he” ought 
to recover, etc., is not fatally defective in the use of the 
word “he” if sufficient in other respects.—Fairbanks v. 
Lorig, Ind., 29 N. E. Rep. 452. 

17. ATTACHMENT—Service of Summons.—Section 4993, 
Comp. Laws, which authorizes an attachment “in an 
action,” provides, among other things: “And, for the 
purposes of this section, an action shall be deemed 
commenced when the summons issued ; provided, how- 
ever, that personal service of such summons shall be 
made, or publication thereof commenced, within thirty 
days:” Held, thatthe vitality of the attachment be- 
yond the 30 days depends upon compliance with this 
condition.— McLaughlin v. Wheeler, 8. Dak., 50 N. W. Rep. 
834. 

18. ATTACHMENT—Sufliciency of Bond.—When an at- 
tachment bond is signed by two plaintiffs in attach- 
ment, and the condition is expressed in the singular 
number, viz, “that he will pay all such damages and 
costs as shall be adjudged against him for wrongfully 
suing out the attachment,”’ the same is insufficient, 
and the attachment should be quashed.—Solinskey v. 
Young, Tex., 17 8. W. Rep. 1083. 

19. ATTORNEY AND CLIENT—Authority to Compromise. 
—Attorneys employed to collect a claim compromised 
it, with the assent of one of the plaintiffs for himself. 
The others resided without the State. There was no 
emergency: Held, that all the clients should have been 
consulted. The fact that some lived in distant parts 
gave no authority to compromise as to them, and the 
attorneys were bound to account for the full amount to 
all except the one who assented.—Repp v. Wiles, Ind., 29 
N. E. Rep. 440. 


20. BANKS — Directors. — The directors of a savings 
bank, who have lent to one person asum greater than 
one-fourth of the banks capital stock, contrary to the 
prohibition of Rev. St. 1879, § 916, are liable to the bank 
or its receiver for any loss that may accrue from such 
loan, although the statute itself does not provide any 
penalty for its violation.— Thompson v. Greeley, Mo., 17S. 
W. Rep. 962. 

21. BAaNKS—Payment of Forged Draft.—The drawee of 
a bill of exchange or draft is bound to know the hand- 
writing of his customer, the drawer; and, if he pays a 
bill or draft in the hands of a bona fide holder for value, 
he is concluded by the act, although the biJl or draft 
turns outto be a forgery.—Northwestern Nat. Bank v. 
Bank of Commerce, Mo., 178. W. Rep. 982. 

22. BILL OF EXCEPTIONS—Sufliciency.—The signing of 
a bill of exceptions, which undertakes to incorporate 
therein oral instructions by the use of the words “here 
insert,” does not amount to an authentication of the 
bill by the court, under Rev. St. 1881, § 626, which only 
permits the incorporation of “‘documentary evidence” 
into a bill of exceptions in that manner.—Sinclair v. 
Hanna, Ind., 29 N. E. Rep. 434. 

23. BOUNDARIES—Establishment by Agreement.—On 
appeal from a survey of a disputed boundary line, 
taken three years after the making of the survey, it 
may be shown that by mutual agreement the survey 
was abandoned and new boundaries established; that 
the parties moved their fences to the new line; and 
that each continued to hold possession up to such line, 
until the trial.—Horton v. Brown, Ind., 29 N. E. Rep. 714. 

24. CERTIORARI — Board of Equalization. — Every 
citizen and tax-payer of the State has the right to bring 
a proper suit to determine whether any board or officer 
having any authority connected with the assessment 
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oftaxes has performed his duties as the law requires, 
— Orr v. State Board of Equalization, Idaho, 28 Pac. Rep. 
416. 

25. CHATTEL MORTGAGES—Lien.—Under Rev. St. 1881, 
§ 4913, which allows 10 days in which to file chattel 
mortgages after their execution, a mortgage executed 
on December 19th is good as against a purchaser of the 
property on the 2ist, though the mortgage was not re- 
corded, andthe purchaser did not know of its exist- 
ence.— McCarthy v. Seisler, Ind. 29 N. E. Rep 407. 

26. CHATTEL MORTGAGES — Lien.— Where a chattel 
mortgage is given on logs to secure the payment of ac- 
commodation paper, with the undeistanding the 
mortgagor is to manufacture the logs into lumber and 
sell the lumber, and with the proceeds thereof take up 
the paper, and the mortgagor does sell the lumber, the 
claim of his vendee has priority over any claim of the 
chattel mortgagee or any claim, by way of subrogation, 
of the holders of the paper to secure which such mort- 
gage was given.—First Nat. Bank v. Weed, Mich., 50N. 
W. Rep. 864. 

27. CHATTEL MORTGAGES—Validity.—A crop mortgage 
which describes the grain as the “crop of wheat and 
flax now being, standing, and growing, or all the wheat 
and flax now growing, upon the land known as the 
‘timber claim’ of the mortgagor in Nez Perces county, 
Idaho,” held good.— McConnell v. Langdon, Idaho, 28 Pac. 
Rep. 403. 

28, CONTRACT.—A contract between plaintiff and de- 
fendant provided that the latter would purchase and 
work acertain quarry, and give plaintiff one-half the 
net profits,so long as the quarry could be profitably 
worked: Held, that the contrat could not be termi- 
nated by defendant before the quarry was exhausted, 
without incurring lability to plaintiff for damages.— 
Treat v. Hiles, Wis., 50 N. W. Rep. 896. 


29. CONTRACT.—Defendant having refused to perform 
a contract for the erection of a creamery by ptaintiffs 
before they had entered upon the performance there- 
of, held, that an action to recover the contract price 
would not lie, altheugh plaintiffs had, notwithstanding 
defendant’s refusal to perform, completed the cream- 
ery according to contract. Plaintiffs had no right to go 
on with the contract under such circumstances, and 
recover the contract price ; their only remedy being for 
damages for breach of the contract.—Davis v. Bronson, 
N. Dak , 50 N. W. Rep. 836. 

30. CONTRACT — Tender. — Where a party to whom 
money is due on acontract declares that he will not 
receive it if tendered, actua: tender is dispensed with, 
and tender in the bill for specific performance is suf- 
ficient.— Root v. Johnson, Ala., 10 South. Rep. 293. 

31. CONTRACT TO SELL LAND—Reservations.—A con- 
tract forthe sale of land contained the following ex- 
ception: The grantor ‘thereby reserves all oil and gas 
in or under the said lands, with free mining privileges 
of all kinds.” The deed offered by the grantor con- 
tained these words: ‘Excepting and reserving” to the 
grantor “all gas, oil, coal, ores, and other minerals or 
mineral deposits in, under, oron the said premises:” 
Held, that the deed was not a full compliance with the 
contract, since the words, ‘‘with free mining privileges 
of all kinds,” following the reservation as to oil and 
gas, could not be constiued as a reservation of other 
minerals not named in the contract.—Moody v. Alexan- 
der, Penn., 23 Atl. Rep. ‘161. 

32, CORPORATIONS.—Where money i3 loaned to a cor- 
poration de facte, supposed at the time of the loan to be 
regularly incorporated, the fact that it is not a corpo- 
ration de jure does not affect its liability, nor give the 
lender a right of action against its members as unin- 
corporated persons.—Larned v. Beal, N. H , 23 Atl. Rep. 
149. 

33. Costs— Taxation— Experts. — Expenses incurred 
by a party to asuit in the employment of experts are 
nottaxable as costs.— McDonald v. Burk, Idaho, 28 Pac. 
Rep. 440. 

34. CounTIES—Bridges.— Act No. 230, Pub. Acts 1889, 





relating to the building of bridges on county-line 
roads, and their rebuilding and repair, at the joint ex- 
pense of the adjoining townships, containing no ex- 
press repealing clause, does not destroy agreements 
between townships, lawfully made, existing at the date 
of its passage, and having been acted upon for years, 
whereby one is solely charged with the duty of main- 
taining a bridge over one portion of the road.—Stitt v 
Casterline, Mich., 50 N. W. Rep. 847. z 

35. CounTIEsS—Bridges—Defects.—Laws of Indiana re- 
quiring county commissioners to keep bridges in re- 
pair contemplute only such as are erected over a river, 
creek, pond, luke, or stream of water flowing in a 
channel between banks more or less defined, and a 
petition in an action to recover damages for injuries 
to property sustained by reason of a defective bridge, 
which refers to “the ditch over which said bridge was 
built,” but which fails so to describe the bridge by di- 
mensions and manner of construction as to bring the 
same within the statute, is insufficient. The court will 
not judicially assume that a bridge on a highway in the 
country may not be passed over with safety by a steam 
threshing machine engine, and a general averment 
that plaintiff was without fault in so passing over the 
bridge is sufficient. — Board of Com’rs v. Brod, Ind., 29 
N. E. Rep. 430. 

36. COUNTY COMMISSIONERS—Contracts.—The board of 
commissoners constitute a corporation, and the con- 
tractis with the body, and not the members, and can- 
not be assailed on the ground that the contract ex- 
tended beyond the official term of the members making 
it, and tended to tie up the hands of their successor in 
office.-- Board of Com’rs v. Shields, lnd., 29 N. E. Rep. 385. 

37. CounTY CourT—Jurisdiction.—Rev. St. 1879, § 5388, 
giving county courts power to “audit, adjast, and set- 
tle all accounts to which the county shall bea party,” 
does not confer exclusive original jurisdiction, for 
while so engaged the county is acting merely in an ad- 
ministrative capacity, as the county’s agent, and sec- 
tion 5359 unequivocally requires that ‘tall actions what- 
soever egainst any county shall be commenced ir the 
circuit court of such county.”—Givens v. Daviess County, 


" Mo., 17 S.W. Rep. 998. 


38. COVENANTS OF WARRANTY—Measure of Damages. — 
The measure of Gamages in an action upon a covenant 
of warranty in a deed is the purchase money paid, 
with interest and the legal costs and expenses reason- 
ably and in good faith incurred in the assertion of de- 
fense of the title warranted.— Matheny v. Stewart, Mo., 
178. W. Rep. 1014. 


39. CREDITORS’ BILL — Setting Aside Conveyance. — 
Where property has been mortgaged, and a part of it 
conveyed absolutely by one corporation to two other 
corporations, and the boards of directors of the three 
companies being composed of the same persons, a 
creditor of the first corporation cannot regardless of 
their fairness or unfairness, set aside the mortgage 
and conveyance merely because the corporation itself 
or its stockholders could have done so, but the creditor 
to set them aside must show that the transactions were 
fraudulent. — O'Conner Min. ¢ Manuf’g Co. v. Coosa 
Furnace Co., Ala., 10South. Rep. 290. 

40. CRIMINAL EVIDENCE.— Declarations. — Under the 
indictment alleging that defendant put poison into the 
water and coffee with intent to kill two persons named, 
it is competent, as part of the res geste, to show that, 
shortly afterthe burial of one of them, the other hav - 
ing fallen in a fit, exclaimed to a person who went to 
his assistance, ““Go for the doctor, quick; I have taken 
another cup of that coffee, and it is about to kill me.” 
—Johnson v. State, Tex., 17 8. W. Rep. 1070. ‘ 

41. CRIMINAL Law— Abduction of Infant.—An agree- 
ment between a father and other persons to get peace- 
able possession of his child is not a criminal conspira- 
cy, where unlawful means are not agreed on or used 
to accomplish their purpose.—Commonwealth v. Myers, 
Penn., 23 Atl. Rep. 164. 

42. CRIMINAL Law— Evidence.—Befure the silence of 
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a person charged by another with crime can be deemed 
an acquiescence in the truth of the statements it must 
be shown that he heard and understood what was 
said.—Sauls v. State, Tex., 17 8. W. Rep. 1066. 

43. CRIMINAL Law — Forgery. — Where a_ principal 
signs a blank check, and leaves it with his agent for 
the purpose of paying a person employed to do cer- 
tain work, for which purpose the agent is to fill it out 
inthe name of such person when the work ,is com- 
pleted, and the agent fills it out in his own name, 
presents it for payment, and has the amount deposited 
to his own credit, this, when unexplained, is a forgery, 
under Penn. Code, art. 440, declaring it forgery to make, 
with intent to defraud, a written instrument by filling 
in over a genuine signature.— Hooper v. State, Tex., 17 
Ss. W. Rep. 1066. 

44. CRIMINAL LAW— Homicide. — Upon the facts, held, 
reversible error to refuse to instruct the jury on the 
law of manslaughter. — State v. Talmage, Mo.,\17 S. W. 
Rep. 990. 

45. CRIMINAL Law—Joint —Defendants— Burglary.—A 
charge that if two defendants, or either of them entered 
the house, etc., the jury should find them guilty of 
burglarly, etc., is erroneous, as authorizing the convic 
tion of both upon proof of the guilt of either.—Hays v. 
State, Tex., 178. W. Rep. 1063. 

46. CRIMINAL Law—Larceny—Possession.—The unex- 
plained possession of stolen property soon after the 
theft is sufficient evidence to support a conviction; and 
when there is evidence of such possession the verdict 
must stand, though there is some conflict asto the 
identity of the property.—Branson v. Commonwealth, Ky., 
17 8. W. Rep. 1019. 

47. CRIMINAL LAW—Robbery.—An indictment charging 
the taking of “ten cents inthe money of the United 
States of America, of the value often cents,” is sus- 
tained, both as to description and value, by proof of a 
taking of ‘‘ten cents in silver.’’—Menear v. State, Tex., 17 
S. W. Rep. 1082. 

48. CRIMINAL PRACTICE — Burglary. — An indictment 
for burglary charged an unlawful breaking and entry 
ofa “lodging-house” with intent to steal, etc., “the 
same being then and there the dwelling house of N” 
etc: Held, a sufficient averment that the house broken 
into was a dwelling house, and that the description of 
the same as a lodging-house might be rejected as sur- 
plusage.—State v. Miller, Wash., 28 Pac. Rep. 375. 

49. CRIMINAL PRACTICE—Robbery.—Failure to prove 
an allegation of an indictment for robbery, that the 
money taken was “lawful money of the United States,’ 
was a variance, notwithstanding that Rev. St. 1881, 
§ 1750, provides that it is sufficient to describe money, 
etc., “as money,” and that “such allegation” shall be 
sustained by proof of any amount ofcoinor notes, 
ete., “although the particular species of coin, or the 
particular nature of such note, bill, or currency, be not 
proved.”— Taylor v. State, Ind., 29 N. E. Rep. 415. 

50. CRIMINAL SLANDER—Variance.—An innuendo in an 
information for slander, explaining the words spoken 
as meaning that the person mentioned was at a certain 
place for the purpose of carnal intercourse, is not 
proven where it does not appear that the impression 
received by the hearers was that she was at the place 
for such purpose.— Riddle v. State, Tex., 178. W. Rep. 
1073. 

51. GRIMINAL TRIAL — Evidence. — One convicted ‘of 
manslaughter applied for a new trial, alleging surprise, 
in that a certain witness who had pretended ignorance 
testified against him in a matter material to his defense. 
It appeared thatthis witness was directly contradicted 
on every point by three witnesses besides defendant: 
Held, that a new trial could not be had on the ground of 
newly discovered evidence to contradict such witness, 
asthis would be merely cumulative.—Maurer v. State, 
Ind., 29 N. E. Rep. 392. 

52. DEATH BY WRONGFUL ACT. — Rey. St. Ind. § 266, 
gives a father aright of action forthe wrongful death 
of his child, and section 282 provides that actions for 





personal injuries die with the party, ‘“‘except in cases 
in which an action is givenfor aninjury causing the 
death of any person,” etc. Section 283 declares that all 
other causes of action survive to the representatives of 
the deceased party: Held, that an action by a father 
for an injury resulting in the death of his child survives 
by the terms of the statute, and the common-law rule 
is abrogated thereby.—Pennsylvania Co. v. Davis, Ind., 29 
N. E. Rep. 425. 

53."DEED OF TRUST—Foreclosure.—On foreclosure of 
a deed of trust, the trustee sold the land to the heirs of 
the deceased cestui que trust, one of whom was the wife 
of the trustee: Held that, whether such heirs thereby 
acquired the legal title or only the interest of the cestui 
que trust in the land, they had the right to redeem it 
from a sale on foreclosure of aspecial tax-bill, made 
after the registry of the trustee’s deed.— McKee v. Spire, 
Mo., 178. W. Rep. 1013. 


54. EASEMENTS APPURTENANT.— A land-owner con- 
veyed part of his tract to a stone company, together 
with a rightto construct a line of railway over the 
remaining part to connect the land granted with a 
public railroad: Held, that this easement was append- 
ant to the land granted, rnd the stone company had no 
right to permit its use by third persons to convey stone 
quarried on lands owned by them.—dHoosier Stone Co. 
v. Malott, Ind., 29 N. E. Rep. 412. 


55, EJECTMENT—Possession.—In ejectment it appeared 
that defendant used the land for pasture and farming 
purposes, that a dwelling- house thereon was occupied 
by his housekeeper and cook, and that he had rented a 
portion ofthe land toathird person: Held, that the 
action was properly brought against him, and that it 
was not necessary to show actual occupancy.—Phillips 
v. Phillips, Mo., 178. W. Rep. 974. 

56. Equity — Jurisdiction. — A court of equity will 
afford protection, where necessary,to a remainder-man 
in personal property dependent on a life-estate.— Terry 
v. Allen, Conn., 23 Atl. Rep. 150. 

57. EVIDENCE — Judgment of Another State.—_In an 
actionon ajudgment of another State the production 
of the record with the seal of the court on the certifi- 
cate of the clerk is prima facie proof that the court is 
one of general jurisdiction, and the recitals therein of 
jurisdiction acquired over the defendant’s person in 
such action are prima facie evidence thereof.—Carpenter 
v. Ritchie, Wash., 28 Pac. Rep. 380. 

58. EVIDENCE — Record of Deeds.—A county record- 
book, containing a recorded deed from the State to the 
United States,is inadmissible to establish the cession 
of the lands: the statute only providing that certified 
copies may be read in evidence.—Lasher v. State, Tex., 
17 S. W. Rep. 1067. 

59. EXECUTION — Abandonment of Levy.—After pay- 
ment of a portion of the money dueon an execution, 
hired watchers in charge of property used in connec- 
tion with a brewery, which had been levied upon were 
discharged by the officer, who left the property in the 
brewery, saying nothing about relinquishing his pos- 
session. He instructed his deputy to look after the 
property, and the deputy considered himself custodian 
for the officer: Held, insufficient to show an abandon- 
ment ofthe levy.—Brown v. Loesch, Ind., 29 N. E. Rep. 
450. 

60. EXECUTION ON JUSTICE’S JUDGMENT. — Proof of a 
justice’s judgment or of the transcript thereof is not a 
prerequisite tothe admission in evidence of a sheriff’s 
deed under an execution founded thereon, where the 
deel contains recitals which are, under Rev. St. 1870, 
§ 2392, prima facie, evidence of the rendition of the 
judgment and the filing of the transcript.—Jordan v. 
Surghnor, Mo., 178. W. Rep. 1009. 

61. EXECUTORS — Allowance for Services.—Act March 
6, 1876, authorizing a maximum allowance to executors 
of5 percent. ‘on all the amounts received and distri- 
buted,” includes compensation not only for the services 
rendered in collecting and distributing the moneys of 
th e estate, but for all other services, whether in con- 
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testing the will or otherwise.—Renick’s Ex’r v. Renick, 
Ky., 17S. W. Rep. 1018. 

62. EXECUTORS AND ADMINISTRATORS—Misconduct.— 
Executors allowed a note given to their testator to run 
for 11 months after its maturity, during which time the 
makers failed. They had been insolvent ever since the 
note was given, but were believed to be solvent, and 
had high credit, up to the time of their failure. The 
note bore a high rate of interest, and the money was 
not needed for distribution. In the opinion of two 
witnesses, the makers, if pressed for payment when 
the note fell due, would have paid it out of trust funds 
in their possession: Held, that the executors should not 
be charged with said note, since their delay in collect- 
ing it was not negligence. Barclay, Black, and Brace, 
JJ., dissenting.— Powell v. Hurt, Mo., 17 8S. W. Rep. 985. 

63. EXECUTORS AND ADMINISTRATORS—Proof of Claims. 
—Under Laws 1883, p. 153, § 5, requiring an affidavit filed 
with a claim against a decedent’s estate ‘“‘to set forth 
all credits and deductions to which the estate is enti 
tled,” and that the claim, after making such deductions, 
“is justly due avd wholly unpaid,” a sworn statement 
that the amount set out “is now justly due and owing 
to affiant after making all proper deductions,’* will be 
held sufficient on appeal, where it was not demurred to 
in the lower court whose finding allowed the claim.— 
Brown v. Sullivan, Ind., 29 N. E. Rep. 453. 

64. EXECUTORS AND ADMINISTRATORS—Sale of Real 
Estate.—Under Rev. St. 1879, § 149, authorizing a probate 
court to sell a decedent’s real estate, or any part there- 
of, for the payment of debts, an order of sale property 
made, which includes specific property from sale, 
exhausts the jurisdiction of the probate court upon 
that proceeding.—Cunningham v. Anderson, Mo.,17 S. W. 

Rep. 972. 

65. FRAUDS, STATUTE OF—Boundaries — Oral Agree- 
ment.—An oral agreement between adjoining land- 
owners establishing their dividing line is not within the 
statute of frauds.—Lecomte v. Toudouze, Tex., 17 8. W. 
Rep. 1047. 

66. FRAUDS, STATUTE OF — Lease. — Plaintiff, one of 
several lessees of land for ten years, made an oral con- 
tract to transfer to defendant, an outsider, his interest 
in the lease for the remaining four years of the term, 
defendant agreeing to stand in plaintiff’s stead and pay 
his share of the rent. Defendant occupied and paid 
the rent for the year, and abandoned his portion of the 
land: Held, in an action to recover the rent for the 
remainder of the term which plaintiff was compelled to 
pay, that the contract was invalid under the statute of 
frauds, and the equitable doctrine of part performance 
was inapplicable, the action being at law.—WNally v. 
Reading, Mo., 17S. W. Rep. 978. 

67. FRAUDULENT CONVEYANCE — Burden of Proof.— 
Where a transfer alleged to be fraudulent was made 
for a valuable consideration, it is proper to charge the 
ury that the burden of proving that the transfer was 
made with a fraudulent intent, and that the transferee 
had notice of such intent, is upon the party alleging 
the fraud.—Martin Brown Co. v. Cooper, Tex., 17 8S. W. 
Rep. 1051. 

68. FRAUDULENT CONVEYANCES — Possession.—A bona 
fide sale of chattels is valid as to an existing creditor, 
and the goods are not subject to attachment by him in 
the hands of the purchaser, although the change of 
possession was not made within a reasonable time, as 
required by Rev. St. 1879, § 2505.—McIntosh v. Smiley, Mo., 
17 8. W. Rep. 979. 

69. HOMESTEAD — Abandonment. — Code, § 2539, pro- 
vides that when a declaration of claim to a homestead 
exemption has been filed in the office of the judge of 
probate, leaving the homestead temporarily or leasing 
it shall not constitute an abandonment: Held that, 
where no declaration was filed, leasing the homestead, 
although with the intention of reoccupying it at the 
end of the term, was an abandonment.—Pollak v. Cald- 
well, Ala., 10 South. Rep. 266. 

70. HUSBAND AND WIFE — Antenuptial Contract.—An 
antenuptial contract entered into in France, under the 





Code Napoleon, with reference to the community of 
property, excluded the property then owned by the 
wife from the community, and provided that on her 
death the husband should have during his life the 
whole ofthe income arising therefrom, or, in case of 
children living of the marriage, half of such income, 
but contained no agreement that the real estate of the 
wife should remain her sole estate free from the control 
of her husband: Held, that such agreement did not 
secure tothe wife a separate estate in her real estate 
owned by her at such time in Missouri, as an intent to 
exclude the common-law rights of the husband did not 
clearly appear therefrom.—Richardson v. De Giverville, 
Mo., 178. W. Rep. 974. 

71. HUSBAND AND WIFE—Fraud.—A wife signed a note 
with her husband, and delivered to him a mortgage, 
which was blank as to description, but which he repre- 
sented was tocover property belonging to him. He 
inserted in the mortgage the description of the home- 
stead belonging to his wife, and negotiated the note 
and mortgage. The mortgage was indue form, and 
acknowledged, and there was nothing on the face of 
the note or mortgage to arouse suspicion. The pur- 
chaser advanced the money thereon, and had no notice 
of the fraud on the wife: Held, that the wife was bound 
by the acts of her husband.—WNelson v. McDonald, Wis., 
50 N. W. Rep. 693. 

72. INJUNCTION — Relief Against Execution. — Equity 
will not entertain a bill of a railroad company to enjoin 
a constable from selling a locomotive on execution, 
when itis not alleged that the judgment is invalid, or 
that it was not rendered for a debt justly due, or that 
the company isunableto pay the same.—Midland Ry. 
Co. v. Stevenson, Ind.,29N. E. Rep. 385. 

73. INSURANCE—Conditions of Policy.—Where a policy 
of insurance stipulates for the employment of a watch- 
man about the premises insured, it is immaterial that 
the person exercising a watchful care and supervision 
over the premises was not called a “watchman.” —Au 
Sable Lumber Co. v. Detroit Manufacturers’ Mut. Fire Ins. 
Co., Mich.,50 N. W. Rep. 870. 


74. INTOXICATING LIQUORS — Sales to Minors.—Under 
Pub. St. ch. 100, §9, cl.4, which prohibits the sale of 
liquor to a minor eitherfor his own use, the use of his 
parent, or of any other person, a complaint which 
charges a sale to a minor is sufficient without alleging 
a delivery of the liquor to him, and without any aver- 
ment showing for whose use the liquor was bought.— 
Commonwealth v. Murphy, Mass., 29 N. E. Rep. 469. 


75. JUDGMENT AND EXECUTION FOR FINE, —A judg- 
ment imposing a fine upon a defendant convicted of a 
misdemeanor is a final judgment, and may be enforced 
by a capias pro fine, or by an execution, or by both not- 
withstanding it fails to order issuance of an execution. 
—Ez parte Dickerson, Tex., 17S. W. Rep. 1076. 

76. LANDLORD AND TENANT — Fraud.— A tenant who 
has leased a houseon the false representations of the 
landlord that the furnace will heat the house does not, 
by payment of the rent, waive his right to sue the land- 
lord for damages sustained on account of such false 
representations. — Pryor v. Foster, N. Y.,29 N. E. Rep. 
123 

77. LANDLORD AND TENANT — Use and Occupation.— 
Under Code, § 2715, which provides that a reasonable 
satisfaction may be recovered for the use and occupa- 
tion of land devised by deed, the action is one forthe 
recovery of rent and the relation of landlord and ten- 
ant must have existed; and where executors, holding 
land in trust to manage for the testator’s daughter un- 
til her majority, leased the same, she cannot, on reach- 
ber majority, recover of the lessee for use and occupa- 
tion during her minority, she not having had actual 
possession of the land. — Grady v. Ibach, Ala., 10 South. 
Rep. 287. 

78. LEasE— Construction.— Under a lease providing 
that the lessee shall drill and complete a gas-well on 
the leased premises within 90 days, or “in case of fail- 
ure so to do, shall paya yearly rental from the expira- 
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tion of the 90 days until such well shall be completed,” 
the annual rent was due at the end of one yeur after 
the default.—Evans v. Consumers’ Gas Trust Co., Ind., 
29 N. E. Rep. 398. 

79. LIBEL— Burden of Proof.—When 4 charge is libel 
ous per se, and the defendant admits the publication, 
and avers that it is true,the burden of proof is upon 
him, and he has the right to the concluding argument, 
notwithstanding that he also denies that the publica- 
tion was malicious, or that the words were slanderous. 
— Louisiille Courier Journal Co. v. Weaver, Ky., 178. W. 
Rep. 1018. 

80. LIBEL—Malice in Fact.—Gen. St. § 1116, provides 
that in an action for libel defendant may prove inten- 
tion, and unless plaintiff shall prove cither malice in 
fact, or that defendant, after having been requested to 
retract, failed to do so, he shall only recover the ac- 
tual damage he may have specially alleged und proved: 
Heid that, if plaintiff proves “malice in fact,” he is en- 
titled to recover general damazves, even if defendant 
gives proof of intention, or if no retraction has been 
demanded, or if special damages have neither been al- 
leged nor proved.— Osborne v. Troup, Conn., 23 Atl. Rep. 
157. 

$1. LieEns—Corporations.—A contract with a corpora- 
tion to deliver to it a quantity of scrap-iron, though as- 
signed by the corporation before the iron comes into 
its hands, is “property,” within the meaning of Rev. 
St. 1881, § 5286, giving employees of a corporation doing 
business in the State liens for unpaid wages on all of 
the corporate “property.”— Aurora Nat. Bank v. Black, 
Ind., 29 N. E. Rep. 396. 


82. LIFE INSURANCE— Suicide.—The condition in a life 
insurance policy that it shall be void if the insured die 
by his own hand has no application where the insured 
killed himself by accidentally taking an overdose of 
laudanum;nor where he intentionally took the over- 
dose of laudanum, but at the time was of unsound 
mind, and incapable of judging the moral consequences 
of the act.— Michigan Mut. Life Ins. Co. v. Naugle, Ind., 
29 N. E. Rep. 393. 

£3. LIMITATION OF ACTIONS — Amendment of Com- 
plaint.—Where a complaint is amended to obviate a 
variance, and the cause of action isthe same as that 
set outinthe original compfaint, the amended com 
plaint relates to the commencement of the action.— 
Smulien v. Phillips, Cal., 28 Pac. Rep. 442. 

84. LIMITATION OF ACTIONS—Military Bounty Lands.— 
The two-year limitation relating to military bounty 
lands, prescribed by Gen, St. 1866, p. 745, § 1, which took 
effect August 1, 1866, applies to an adverse possession of 
such lands after such date, and the limitation of ten 
years is inapplicable. — Bushey v. Glenn, Mo., 17 8. W. 
Rep. 269. 


85. MARRIAGE— Slavery. —A separation by a married 
slave couple without the consent of their master was 
not such a dissolution of the marriage as would make 
separate parties competent to contruct a second mar- 
riage.—Brown v. Cheatham, Tenn., 17S. W. Rep. 1033. 

86. MARRIAGE — Solemnization and Validity. — Upon 
proof of a formal marriage between parties competent 
to contract marrisge, before a person assuming to act 
as a minister authorized by luw to solemnize mar- 
riage, followed by cohabitation of the parties under the 
belief that they were lawfully mrrried, and the birth of 
children, the law attaches thereto all the presump- 
tions necessary to make the warriage vulid; and the 
burden is on the parties attacking it to show by satis- 
factory proof its invalidity —In re Megginson's Estate, 
Oreg., «8 Pac. Rep. 388. 


87. MARRIED Woman— Curtesy— Devise.— The dispo- 
sition by a married woman or her real property by 
will as if she were a feme scle, by virtue of authority 
conferred on her by the judgment of a court in pur- 
suance of Gen. St. ch. 52, ait. 2 § 6, so us to exclude the 
husband’s right of curtesy,is vulid as aguinst credit- 
ors of the husband.— Garner v. Wills, Ky., 178. W. Rep. 
1023. . 





88. MASTER AND SERVANT — Defective Appliances.— 
A pipe projecting from a water tank, whereby a brake- 
man is knocked off a railroad train and killed, is a 
part of the “ways, works, machinery, or plant” ofa 
railroad company, within the meaning of Code, § 2590, 
which renders a master liable to a servant for injuries 
caused by any defect of the “ways works, machinery, 
or plant connected with or used in the business of the 
master.” —East Tennessee, V. f G. Ry. Co. v. Thompson, 
Ala., 10 South. Rep. 280. 

89. MASTER AND SERVANT —Defective Appliances. — A 
rule of a railroad company forbidding employees from 
going between cars in motion to uncouple them is 
reasonable and ‘‘wholesome.” Since this rule is clear 
and explicit, evidence that for many years it had been 
the custom of brakemen to go between cars in motion 
to make uncouplings was inadmissible to show that 
the rule, not having been insisted on, was not binding 
on deceased. — Memphis g C. R. Co. v. Graham, Ala., 10 
South. Rep. 283. 


90. MASTER AND SERVANT — Evidence— Res Gestx.— 
In an action against a railroad company to recover 
damages for personal injuries inflicted by a brakeman 
of the company, a witness testified that on the 
morning of the accident he heard cries for help, and 
hurried to the place where plaintiff was lying, 
badly hurt, and alone, and that plaintiff cried out to 
him several times that a brakeman knocked him off 
the train and it ran over him: 4Aeld, admissible as 
part of the res geste.—International ¢ G. N. R. Co. v. An- 
derson, Tex., 178. W. Rep. 1039. 


91. MASTER AND SERVANT — Negligence.—In an action 
against a corporation for personal injuries to an em- 
ployee, testimony as to the residence of its stockhold- 
ers is admissibie to show that defendant’s business at 
the piace where plaintiff was injured, was in charge 
of persons who were not stockholders, members, or 
officers of the company, and to charge defendant with 
the acts of such persons as its agents.—Fozx v. Spring 
Lake Iron Co., Mich., 50 N. W. Rep. 872. 


92. MASTER AND SERVANT—Negligence.—W hile plaint- 
iff, 1 stone-mason, was dressing a stone furnished by 
defendant, his employer, there was an explosion, which 
shattered the stone and injured plaintiff. The stone 
had been blasted with dynamite from defendant’s 
quarry, and there was evidence that, notwithstanding 
defendant’s precautions at the quarry, unexploded 
dynamite had been found in the drill holes of stones 
taken ont: Held,that the question whether defend- 
ant had exercised reasonable care ip discovering and 
removing unexploded dynamite from the stone before 
delivery to plaintiff was for the jury.—Necen v. Sears, 
Mass., 29 N. E. Rep. 472. 


93. MECHANICS’ Liens. — By a contract for the con- 
struction of a mili,the price was payable in install- 
ments, forsome of whigh notes were to be given, se- 
cured on real estate, to become due after the time with- 
in which, under the statute providing for mechanics’ 
liens, an action to enforce such a lien must be com- 
menced; but the owner of the building did not give 
the notes as agreed: AHeld,that the contractor’s right 
to a lien was not waived, and might be enforced after 
the breach of the agreement on the part of the owner. 
— Van Stone v. Stillwell G Bierce Mfg. Co., U. 8.8. C., 1258. 
C. Rep. 181. 

94. MINING PARTNERSHIP—Control.—The plaintiff is the 
owner of a seven eightbs interest in a placer mining 
claim. The defendant is the owner of one eighth interest 
in the same claim: Held, that the plaintiff has the right 
to control the means used and the method adopted in 
working said mine, and is entitled to an injunction to 
restrain said defendant from working said claim, ex- 
ceptin the manner directed by plaintiff.—Hawkins v. 
Spokane Hydraulic Min. Co , Idaho, 28 Pac. Rep. 433. 

95. MORTGAGES ~Conveyance—Fraud.—In an action to 
declare a conveyance, absolute on its face a mortgage, 
the equitable jurisdiction of the court being invoked, 
the cuurt will consider all the facts and circumstances 
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surrounding the transaction, and, if they show that 
plaintiff has not come into court with clean hands, re- 
lief will be denied, as where it appears that the instru- 
ment in question was executed in part for the purpose 
of defrauding creditors, though the evidence shows 
that the instrument was in fact a mortgage.— Kitts 
v. Wilson, Ind., 29 N. E. Rep. 401. 

96. MORTGAGES—Foreclosure—Dower.—A tract of land 
covered by a mortgage was conveyed by the mortgagor 
in separate lots to separate vendees. The whole 
tract was advertised for sale by the sheriff under or- 
der of court: Held, that the inchoate right of dower 
of the wife of one of the vendees, in one of the lots, 
was such aninterest therein as entitled her to require 
the sheriff to offer one of the lots for sale instead of the 
whole, and that such right was not affected by the ad- 
vanced age ofthe wife.—Crosby v. Farmers’ Bank, Mo., 
178. W. Rep. 1004. 

97. MoRTGAGES—Priorities — Fixtures.—As between a 
mortgagee of chattels, who authorizes their annexa. 
tion toa mill, and who merely files his mortgage in 
the chattel mortgage records, and a subsequent mort- 
gageeofthe mill, after the annexation thereto of the 
chattels, consisting of an engine and other machinery, 
the latter, having no knowledge of the claim of the 
other, has the superior title.— Tibbetts v. Horne, N. H., 
23 Atl. Rep. 145. 

98. MUNICIPAL CORPORATIONS—Actions.—Acts 22d Gen. 
Assem. ch. 25, § 1, providing that no action shall be 
brought against a municipal corporation for personal 
injuries resulting from the neglect of the corporation 
in constructing or maintaning streets, unless notice 
specifying the place and circumstances of the injury 
shall have been served on the corporation within 90 
days after the injury, does not apply to causes of action 
subsisting when it went into effect.—Kennedy v. City of 
Des Moines, lowa, 50 N. W. Rep. 880. 


99. MUNICIPAL CORPORATIONS—COntract.—The charter 
of the city of Tacoma provides that the city counsel 
shall annually let the public printing to the lowest bid- 
der, and, after letting the contract, designated the news- 
paper published by the party receiving said contract as 
the official newapaper of said city: Held, that such 
provision does not prevent the council from 
letting the contract to a bidder who was not at the 
time of the bidding the publisher of a newspaper.— 
State v. Milligan, Wasb., 28 Pac. Rep. 369. 


100. MUNICIPAL CORPORATIONS — Control of Streets.— 
The act for the incorporation of cities giving the com- 
mon council exclusive jurisdiction over the streets does 
not take from the courts the authority to decide, con- 
troversies concerning property rights, and where such 
council fails to prevent persons from moving a build- 
ing along a street, and thereby interfering with the 
operation of an electric street railway by cutting down 
its wires and poles, such interference may be restrained 
by injunction. — Williams v. Citizens’ Ry. Co., Ind., 29 N. 
E. Rep. 408. 


101. MUNICIPAL CORPORATION—Ordinance—Peddling.— 
An ordinance of a town passed pursuant to Elliott, Supp. 
§ 826, to prohibit peddling within the corporate limits 
without a license, is within the poiice power, and is not 
void as discriminating in favor of citizens of the town, 


since it applies to all persons alike, whether they re- 


side in the town or elsewhere.—Martin v. Town of Rose- 
dale, Ind., 29 N. E. Rep. 410. 


102, NEGLIGENCE—Negative Averments.—lIn an action 
to recover damages for the death of a mule, occurring 
through the defendants’ negligence in allowing its es- 
cape from an inclosure, the complaint alleged that on 
a certain day defendants wrongfully cut the wire fence 
of the inclosure, opening a wide gap therein, “and 
went away, and left the same open, and thereby said 
mule was permitted to escape from said inclosure,” 
etc.: Held, that this averment amounted to a negative 
allegation that defendants did not put up the fence in 
question in substantially as good condition as when 
they found it, and that the burden was therefore on 





plaintiff to show that fact.— O’Kane v. Miller, Ind., 29 N. 
E. Rep. 439. 

103. NEW TRIAL — Newly discovered Evidence. — 
Newly-discovered evidence of an admission of in- 
debtedness, and a promise that a note given therefor 
would be paid in the spring, is cumulative to evidence 
of an admission of the existence of the note, and an 
expressed intention to pay it.— Cooper v. Ellis, Ind., 29 
N. E. Rep. 444. 


104. PARTITION— Ownership in Severalty.— Where an 
association and atown buy land and erect a building 
thereon under an agreement that each is to own and 
use a story of the building, and that the town shall 
have control of the ground, subject to the association’s 
right of access to its part of the building, the town can- 
not maintain partition, since it would destroy the 
association’s right of access. — Anderson School Tp. v. 
Milroy Lodge, Ind., 29 N. E. Rep. 411. 

105. PAYMENT — Application. —A person indebted on 
separate and distinct accounts is entitled to have 
his payments applied on such account or accounts as 
he shall direct; but, if he makes a payment without 
directions, the creditor may apply the same to any 
debt due him at the time from such debtor.— Perot v. 
Cooper, Colo., 28 Pac. Rep. 391. 


106. PRINCIPAL AND SURETY.— Notes were made for 
the purchase of an engine, and a mortgage was 
given to secure them, which contained a stipulation 
that,on default in one note, all should become due. 
Thereafter defendant signed one of such notes as 
surety, without knowledge of the mortgage or stipula- 
tion: Held, that the mortgage did not operate, as a 
change of the contract, to discharge the surety; nor 
was failure to notify her thereof the suppression of a 
material fact, amounting to fraud.—Springfleld Engine 
¢ Thresher Co. v. Park, Ind., 29 N. E. Rep. 444. 


107. PRINCIPAL AND SURETY. — The elementary rule 
applied, that the liability of a surety or guarantor is 
not to be extended by truction or implication be- 
yond the strict terms of his contract.— Cushing v. Cable, 
Minun., 50 N. W. Rep. 691. 


108. PRINCIPAL AND SURETY — Bonds—Misconduct of 
Deputies.—In an action ez contractu upon a marshal’s 
official bond against the marshal and his sureties, and 
the deputy who did the act alleged to be a breach of 
the bond, no recovery can be had against the deputy, 
since he is not liable on the bond.—Aawkins v. Thomas, 
Ind., 29 N. E. Rep. 157. 


109. QUO WARRANTO — Corporate Franchise. —An in- 
formation against alleged usurpers of a corporate 
franchise, alleging that relator ‘claims an interest in 
the corporation and franchise,’’ states a conclusion of 
the pleader, and is insufficient, under Code, § 1133, which 
requires the information to “consist of a plain state 
ment of the facts which constitute the grounds of the 
proceedings.” — State v. Ireland, Ind., 29 N. E. Rep. 393. 

110. RAILROAD COMPANIES— Abandonment of Right of 
Way.—The mere non-user of a right of way granted to 
a railroad company will not extinguish the right in the 
absence of adverse possession by the servient owner, 
or of such acts on the part of the railroad company as 
evince a clear intention to abandon the right of way. — 
Roanoke Investment Co. v. Kansas City ¢ S. E. R. Co, Mo., 
178. W. Rep. 1000. 

1ll. RAILROAD COMPANIES—Accidents at Crossings.— 
The question of the negligence of the railway company, 
by its gateman, in allowing plaintiff to be placed in a 
position of apparent imminent peril, was properly 
submitted to the jury .— Kleiber v. People’s Ry. Co., Mo., 
178. W. Rep. 946. 


112. RAILROAD COMPANIES — Defective Bridge. — 
Whether a railroad compapy is or is not released from 
its obligation to maintain and keep in repair a bridge 
over a ditch ata farm crossing, under a contract witb 
the farm owner, by a sale and conveyance of the farm, 
if thereafter it continue the crossing,and allow it to 
remain in such a condition as to invite its use asa 
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crossing, it is bound to use ordinary care to see that it 
is keptin a safe condition; and this rule will apply in 
such case, though the contract might be construed as 
requiring the company only to construct, and not to 
maintain, the bridge.— Stewart v. Cincinnati, W. ¢ M. Ry. 
Co., Mich., 50 N. W. Rep. 852. 

113. RAILROAD COMPANIES — Fencing Track.—In an 
action against a railroad company for damages oc- 
casioned by cattle breaking through defective fences 
erected by defendant it is unnecessary for the plaint- 
iff to show diligence in repairing such defects, even 
though the owner trespassed upon is authorized by 
Rev. St. art. 4243,to repair cattle-guards “at the expense 
of the railroad’ company if it fails to do so,” for such 
statute is permissive only, and the owner may exercise 
the privilege at,his option, without liability for contrib- 
utory negligence if he fails todo so.—San Antonio ¢ A. 
P. Ry. Co. v. Knoepfli, 17S. W. Rep. 1052. 

114. RAILROAD COMPANIES — Injuries to Stock.—Rev. 
St. Tex. art. 4245, providing that railroads shall be liable 
to the owners for the value of all stock killed orin- 
jured by the locomotives and cars of such railroads in 
running over their respective railways, only applies to 
deaths or injuries caused by actual collisions of 
the locomotives or cars with the stock killed or 
injured, and is inapplicable to the case of a mare 
which, on becoming frightened at the noise of a train, 
runs into afence andis killed.— Texas ¢ P. Ry. Co. v. 
Mitchell, Tex., 17S. W. Rep. 1079. 

115. RAILROAD COMPANIES—Killing Stock.—An instru- 
ment which wasin form a lease ofa railroad by one 
company to another also provided that the two com- 
panies should operate the road jointly, and should 
have equal rights thereon; that each company should 
settle all claims for damages caused by its own trains; 
and that the lessor was to direct the running of all 
trains, and prescribe the rules therefor: Aeld, that 
this was a valid lease, and not a mere running arrange- 
ment with license to use the road, and the lessee was 
liable, under action 4001, for stock wrongfully killed by 
its trains.— Wabush R. Co.v. Williamson, Ind., 29 N. E. 
Rep. 455. 

116. RAILROAD COMPANIES — Killing Stock.—In an 
action to recover damages trom a railroad company 
for injuries to stock caused by its removal of a cattle- 
guard and wing fences, erected under a written contract 
with defendant’s predecessor in ownership, itis not 
necessary that such contract should be set outin the 
complaint, norto allege that defendant had notice of 
the contractin question.— Toledo, St. L. ¢ K. C. R. Co. 
v. Fenstemaker, Ind., 29 N. E. Rep. 440. 


117. RAILROAD COMPANIES — Receivers. — A court 
authorized a receiver of a railroad company to issue 
traffic debentures with coupons which should be receiv- 
able at par in payment for freight, but that they should 
not be receivable “to a greater amount than one- half 
the amount then to be paid by the holder thereof:” 
Held, that they were receivable, not merely for exactly 
half the freight due, but for any amount less than half, 
when the remainder was paid in cash.—Evansrilie ¢ I. 
R. Co. v. Frank, Ind., 29 N. E. Rep. 419. 

118. RAILROAD COMPANIES — Trespas3s.—The occupa 
tion by arailroad company as aright of way of farm 
lana of which it owns an undivided interest constitutes 
an ouster of its co tenant.—Childs v. Kansas City, St. J. 
§ C. B. R. Co., Mo.,17 8. W. Rep. 954. 


119. RES ADJUDICATA — Parties.—A judgment is con- 
clusive of the issues involved, as between parties 
thereto, though in the action in which itis pleaded only 
sou.e of those parties are litigants.— Nare v. Adams, Mo., 
17/3. W. Rep. 958. 

120. SCHOOLS AND SCHOOL DISTRICTS —Rev. St. § 703, 
relating to school-distric:s, provides that counties 
having more than 15,000 inhabitants, “according to the 
census last preceding,” shall be divided into districts, 
etc.; and section 704 fixes the salary of the county 
superintendent of schools in districts of more thaa five 
and less than ten thousand inhabitants: Aeld, that 





both sections should be construed together, and that 
by “inhabitants,” in the latter section, is meant inhabit- 
ants according to the last census.—Geraghty v. Ashland 
County, Wis ,50 N. W. Rep. 892. 

121. SeT OFF — Action Against Firm.—In an action 
against afirm, in which one member only appears, he 
has aright to set upany claim which his firm had 
against plaintiffs, and which it could have asserted by 
way of counter-claim.—Mc Masters v. Burnett, Ky., .7 S. 
W. Rep. 1021. 

122. SPECIFIC PERFORMANCE — Laches.—Though time 
may be expressly made ot the essence of a contract, or 
may appear tobe sofrom the circumstances of the 
case, and laches a bar toa specific performance, yet 
generally time is not so treated, by a court of equity, in 
the absence of negligent delay, or delay unaccounted 
for.— Durant v. Comegys, Idaho, 28 Pac. Rep. 425. 

123. Tax DEEDS — Presumption of Regularity. — Al- 
though Laws Wash. T. 1871, § 40, provides that a tax 
deed shall be presumptive evidence of the regularity 
of all former proceedings, yet, when the land-owner 
shows that the original assessment rollis not in the 
office of the county auditor, the burden Is shifted to the 
tax purchaser to explain its absence, and for the want 
of such an explanation the deed must be held void.— 
Hurd v. Brisner, Wash., 28 Pac. Rep. 371. 

124. TrRIAL—Instructions.—The extent to which a trial 
judge shallin his instructions discuss the testimony 
and arguments is largely within his discretion; and 
where he has reviewed the whole case with substantial 
accuracy and fairness he need not, in subsequently 
referring to certain points, rehearse every item of 
evidence connected there with.—Borham v. Davis, Penn., 
23 Atl. Rep. 160. 

125. TRIAL — Instructions.—Under Const. art. 4, § 16, 
providing that “judges shall not charge juries with 
respect to matters of fact, nor cOMment thereon, but 
shall declare the law,” it is error to charge that there is 
no dispute in the testimony on a certain point, or that 
anything is conclusively pioven.—Bardwell v. Ziegler, 
Wash., 28 Pac. Rep. 360. 

126. TRIAL—Special Judge.—Where the regular judge 
of the court to which a cause has been remanded, being 
of counsel for one of the parties, is disqualified to pre- 
side, anda special jadgeis called, without objection 
being made atthe time to his appointment, or to his 
sitting atthe time he assumes jurisdiction, all objec- 
tions to the regularity of the appointment will be 
deemed waive d.—Lillie v. Trentman, Ind., 29 N. E. Rep. 
405. 


127. TrustT:—G deposited $560 in a bank in his name as 
trustee for M as shown by the bank book and the books 
of the bank. The bank-book was in the possession of 
M at G’sdeath: Held that,inthe absence of rebutting 
evidence, there was sufficient to create a trust in favor 
of M.—In re Gaffney’s Estate, Penn., 23 Atl. Rep. 163. 

128. WILLS — Construction—Homestead.—Testator by 
his will directed that title to government land on which 
he had settied under the homestead law be perfected, 
and that all of his real estate be sold at such time as it 
would realize $6,000, and that the proceeds of all his 
property, real and personal, be divided among his 
children: Held, that assuming the law to be that under 
Rev. St. U.S. § 2292,the right tothe homestead inured 
to testator’s minor children, without power of devise 
in him, it would be presumed that be did not attempt 
to dispose of it by his will, and therefore his minor 
children would not be required to make any election, 
but could claim this land as theirs, and also share in 
the estate under the will.— Lewis v. Lichty, Wash., 28 Pac. 
Rep. 356. 

129. WITNESS — Impeachment.—Since it is not admis- 
sible to impeach a defendant’s testimony by showing 
that on a former trial, for alike offense, he raised a 
similar issue, and was contradicted, it is error to admit 
evi'tence of such former trial as preliminary to proof of 
such contradiction.—Commonwealth v. Lannan, Mass., 29 
N. E. Rep. 467. 





SEE = 


=: oe es 


~~ ~*~ fe 


